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I.

INTRODUCTION

1.
We take important steps in this Report and Order to promote the deployment of wireless
infrastructure, recognizing that it is the physical foundation that supports all wireless communications.
We do this by eliminating unnecessary reviews, thus reducing the costs and delays associated with facility
siting and construction. In particular, we update and tailor the manner in which we evaluate the impact of
proposed deployments on the environment and historic properties. We also adopt rules to clarify and
implement statutory requirements related to State and local government review of infrastructure siting
applications, and we adopt an exemption from our environmental public notification process for towers
that are in place for only short periods of time. Taken together, these steps will further facilitate the
delivery of more wireless capacity in more locations to consumers throughout the United States. Our
actions will expedite the deployment of equipment that does not harm the environment or historic
properties, as well as recognize the limits on Federal, State, Tribal, and municipal resources available to
review those cases that may adversely affect the environment or historic properties.
2.
Demand for wireless capacity is booming: more consumers are accessing mobile
broadband every year, driving more innovation and expanding access to public safety. But our ability to
meet this demand depends on the infrastructure that supports the services. We therefore take concrete
steps to facilitate the deployment of the infrastructure necessary to support surging demand, expand
broadband access, support innovation and wireless opportunity, and enhance public safety—all to the
benefit of consumers and the communities in which they live.
3.
Our actions recognize that a technological revolution has changed the wireless network
landscape. The Commission’s current rules for deploying infrastructure were drafted at a time when
antennas were huge and bolted to the top of enormous towers. While that kind of macrocell deployment
still exists and will continue to exist, there are now a variety of complementary and alternative
2
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IMPLEMENTATION OF SECTION 6409(A)

135.
In this section, we adopt rules to implement and enforce Section 6409(a) of the Spectrum
Act.338 Section 6409(a) provides, in pertinent part, that “[n]otwithstanding [47 U.S.C. § 332(c)(7)] or any
other provision of law, a State or local government may not deny, and shall approve, any eligible facilities
request for a modification of an existing wireless tower or base station that does not substantially change
the physical dimensions of such tower or base station.”339 Ambiguities in many of the terms in this
provision and its accompanying definition of “eligible facilities request” are likely to generate disputes
about its proper application, which could in turn undermine the goal of Title VI of the Spectrum Act of
advancing wireless broadband service for both public safety and commercial users.340 We therefore
conclude that it will serve the public interest to establish rules clarifying the requirements of Section
6409(a) and implementing and enforcing this provision.341 The rules we adopt today will provide
guidance to all stakeholders on their rights and responsibilities under the provision, facilitate the review
process for wireless infrastructure modifications, and accelerate wireless broadband deployment
consistent with our statutory responsibilities.
A.

Background

136.
Congress adopted Section 6409 in 2012 as a provision of Title VI of the Middle Class
Tax Relief and Job Creation Act, which is more commonly known as the Spectrum Act.342 The Spectrum
Act required the Commission to allocate specific additional bands of spectrum for commercial use
(including the H Block and the AWS-3 band) and to auction and grant new licenses for this spectrum by
February 2015.343 The Spectrum Act also authorized the Commission to conduct an incentive auction of
broadcast television spectrum in order to make additional spectrum available for commercial broadband
service.344 Finally, the Spectrum Act established the First Responder Network Authority (FirstNet) to
oversee the construction and operation of a nationwide public safety wireless broadband network (PSBN)
and provided dedicated spectrum and other resources for this purpose, including funding from the
proceeds of the auctions that the Spectrum Act required and authorized.345 Congress specifically directed
FirstNet to “encourag[e]… leverag[ing] to the maximum extent economically desirable, existing
338

See Spectrum Act § 6409(a).

339

Spectrum Act § 6409(a)(1).

340

Conference Report at 136.

341

See Infrastructure NPRM, 28 FCC Rcd at 14274 para. 95

342

See, generally, Spectrum Act, Title VI.

343

See Spectrum Act § 6401. The H Block auction closed in February 2014, and the Commission issued licenses for
construction and operation over H Block spectrum in April 2014. Auction of H Block Licenses in the 1915-1920
MHz and 1995-2000 MHz Band Closes; Winning Bidder Announced for Auction 96, Public Notice, 29 FCC Rcd
2044 (WTB 2014); Wireless Telecommunications Bureau Grants H Block (1915-1920 MHz and 1995-2000 MHz)
Licenses, Auction No. 96, Public Notice, 29 FCC Rcd 4782 (WTB 2014). The AWS-3 auction is scheduled for
November 2014. Auction of Advanced Wireless Services (AWS-3) Licenses Scheduled for November 13, 2014;
Notice and Filing Requirements, Reserve Prices, Minimum Opening Bids, Upfront Payments and Other Procedures
for Auction 97, Public Notice, 29 FCC Rcd 8386 (WTB 2014).

344

See Spectrum Act §§ 6402, 6403. See also Expanding the Economic and Innovation Opportunities of Spectrum
Through Incentive Auctions, Docket No. 12-268, Notice of Proposed Rulemaking, 27 FCC Rcd 12357 (2012);
Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive Auctions, GN Docket No.
12-268, Report and Order, 29 FCC Rcd 6567 (2014) (Incentive Auction Report and Order).

345

See Spectrum Act §§ 6201, 6202, 6206. See also Implementing Public Safety Broadband Provisions of the
Middle Class Tax Relief and Job Creation Act of 2012; Implementing a Nationwide, Broadband, Interoperable
Public Safety Network in the 700 MHz Band; Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, PS
Docket No. 12-94, PS Docket No. 06-229, WT Docket No. 06-150, Notice of Proposed Rulemaking, 28 FCC Rcd
2715 (2013).
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commercial wireless infrastructure to speed deployment of the network.”346 And it authorized the
Commission to “take any action necessary to assist [FirstNet] in effectuating its duties and
responsibilities” under the Spectrum Act.347
137.
In the context of these goals, Congress included Section 6409, which contributes to the
twin goals of commercial and public safety wireless broadband deployment through several measures that
promote the deployment of the network facilities needed to provide broadband wireless services. These
measures include Section 6409(a), entitled “Facility Modifications,” which has three provisions. As
noted above, Subsection (a)(1) provides that “[n]otwithstanding section 704 of the Telecommunications
Act of 1996 [codified as 47 U.S.C. § 332(c)(7)] or any other provision of law, a State or local government
may not deny, and shall approve, any eligible facilities request for a modification of an existing wireless
tower or base station that does not substantially change the physical dimensions of such tower or base
station.”348 Subsection (a)(2) defines the term “eligible facilities request” as any request for modification
of an existing wireless tower or base station that involves (a) collocation of new transmission equipment;
(b) removal of transmission equipment; or (c) replacement of transmission equipment.349 Subsection
(a)(3) provides that “[n]othing in paragraph (a) shall be construed to relieve the Commission from the
requirements of the National Historic Preservation Act or the National Environmental Policy Act of
1969.”350 Aside from the definition of “eligible facilities request,” Section 6409(a) does not define any of
its terms. Similarly, neither the definitional section of the Spectrum Act nor that of the Communications
Act contains definitions of the Section 6409(a) terms.351
138.
After the adoption of the Spectrum Act, Commission staff received inquiries from service
providers, facilities owners, and State and local governments seeking guidance as to how Section 6409(a)
should be applied, leading the Wireless Telecommunications Bureau to issue a Public Notice in January
of 2013 (Section 6409(a) PN).352 Although the Section 6409(a) PN provided interpretive guidance on
certain questions, the Bureau left other issues unaddressed, and parties also raised questions and concerns
regarding the Section 6409(a) PN guidance itself.353 Therefore, in the Infrastructure NPRM, the
Commission sought comment on whether to address the provision more conclusively and
comprehensively.354 The Commission found that it would serve the public interest to seek comment on
implementing rules to define terms that the provision left undefined, and to fill in other interstices that
may serve to delay the intended benefits of Section 6409(a). The Commission anticipated that, in the
absence of definitive guidance, the uncertainties under Section 6409(a) might lead to protracted and
costly litigation, adversely affect the timely deployment of the PSBN, and undermine the Spectrum Act’s
goal of advancing broadband deployment.355 In addition, the Commission expressed its belief that the
various stakeholders, including State and local governments, FirstNet, Commission licensees, and tower
companies, would benefit from having settled interpretations on which they could rely in determining
346

Spectrum Act § 6206(b)(1)(C).

347

Spectrum Act § 6213.

348

Id. § 6409(a)(1).

349

Id. § 6409(a)(2).

350

Id. § 6409(a)(3).

351

See Infrastructure NPRM, 28 FCC Rcd at 14272-73 para. 92 (citing Spectrum Act § 6001; 47 U.S.C. § 153).

352

See Wireless Telecommunications Bureau Offers Guidance on Interpretation of Section 6409(a) of the Middle
Class Tax Relief and Job Creation Act of 2012, Public Notice, 28 FCC Rcd 1 (WTB 2013) (Section 6409(a) PN).
See also Infrastructure NPRM, 28 FCC Rcd at 14273 para. 93.

353

See id. at 14275 para. 96.

354

See id.

355

See id.
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how to comply with the new law. It therefore sought comment on the interpretation of various terms, and
on other implementing issues under the provision. The Commission also sought comment on any reasons
it should limit or decline to take regulatory action to clarify Section 6409(a) in this proceeding.356
139.
In response to the Infrastructure NPRM, a broad range of parties from within the
communications industry, including carriers, cable companies, tower companies and other infrastructure
providers, wireless equipment providers, and industry associations representing, among others, utilities,
broadcasters, and wireless Internet service providers, submitted comments arguing that the Commission
should adopt rules clarifying the terms of Section 6409(a) to reduce uncertainty and litigation and to
facilitate deployment of broadband services.357 These commenters assert that some jurisdictions have
adopted varying and often narrow interpretations of the provision, and that failure to adopt such rules will
likely result in an inconsistent patchwork of requirements and undermine the efficiencies the provision
was crafted to create.358 They contend that Commission action is necessary to eliminate ambiguities that
have caused delay or denial of applications for broadband facilities deployment.359
140.
Most municipality commenters, however, oppose adoption of rules and recommend
instead that the Commission encourage the wireless industry and local governments to collaborate on
development of best practices.360 They argue that it is not necessary to adopt rules at this time because
there is no evidence of a widespread problem in deployment of modified facilities covered by Section
6409(a).361 They also contend that local governments and the wireless industry work well together on
siting issues in most cases, and where problems arise, they can be and are addressed on a case-by-case
basis.362 They argue that additional informal guidance would address the concerns raised in the
Infrastructure NPRM more productively than adopting rules, particularly if the supplemental guidance
encouraged cooperative efforts between interested parties and the development of best practices.363 Some
localities, however, support adoption of rules, arguing that a clear statement from the Commission would
resolve the divergent views of industry and regulatory authorities.364
141.
Some industry associations have affirmatively committed to working “with municipal
government representatives . . . on developing materials and gathering information that will foster a
greater understanding of Section 6409(a) and facilitate timely and consistent wireless facility

356

See id.

357

See, e.g., AT&T Comments at 21; AT&T Reply Comments at 12-13; CTIA Reply Comments at 5; PCIA
Comments at 24-25; Sprint Comments at 7-8; Verizon Comments at 26-27.

358

See, e.g., AT&T Comments at 7; PCIA Comments at 24-25; Verizon Comments at 26-27.

359

See, e.g., AT&T Comments at 7; Verizon Comments at 26-27 (providing examples of narrow interpretation of
the provision by States and local jurisdictions); see also Coconut Creek Comments at 5 (arguing that it is appropriate
for the Commission to adopt rules interpreting the Congressional intent behind Section 6409(a) because of the
divergent views already taken by industry and local government in the absence of clarity).

360

See, e.g., Alexandria et al. Comments at 5-13; CA Local Governments Comments at 1; CCUA et al. Comments
at 4-5; DC Comments at 7; Fairfax Comments at 6-7; IAC Comments at 2; Long Beach Comments at 1; NATOA et
al. Comments at 7-11; NJSLM Comments at 2.

361

See, e.g., CCUA et al. Comments at 4, 17-18; see also CA Local Governments Comments at 1; DC Comments at
6 (arguing that there is no record of State and local governments being unresponsive to requests for collocations or
reasonable modification of existing towers); Fairfax Comments at 6-7 (asserting that in the last five years, Fairfax
County has approved 99.8% of all collocation applications).
362

See, e.g., CCUA et al. Comments at 4-5.

363

See, e.g., Alexandria et al. Comments at 13-22; CCUA et al. Comments at 4-5.

364

See, e.g., Coconut Creek Comments at 5; MDIT Comments at 2; West Palm Beach Comments at 5.
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modifications.”365 In particular, CTIA and PCIA pledge to start working with representative national
associations shortly after release of this Report and Order to assist resource-constrained municipalities
“during the transition and implementation of any rules the FCC may adopt pertaining to the application
review process pursuant to Section 6409(a).”366 They also have committed to distributing best practices to
resource-constrained jurisdictions, holding webinars regarding the application process for resourceconstrained jurisdictions, and “[p]roviding assistance in drafting a model ordinance and application for
reviewing eligible facilities requests under Section 6409(a).”367 Finally, they have committed to
“[c]reating a Checklist that local government officials can use to help streamline review processes.”368
B.

Discussion

142.
After reviewing the voluminous record in this proceeding, we decide to adopt rules
clarifying the requirements of Section 6409(a), and implementing and enforcing these requirements, in
order to prevent delay and confusion in such implementation. As the Commission noted in the
Infrastructure NPRM, collocation on existing structures is often the most efficient and economical
solution for mobile wireless service providers that need new cell sites to expand their existing coverage
area, increase their capacity, or deploy new advanced services.369 We agree with industry commenters
that clarifying the terms in Section 6409 will eliminate ambiguities in interpretation and thus facilitate the
zoning process for collocations and other modifications to existing towers and base stations.370 Although
these issues could be addressed over time through judicial decisions, we conclude that addressing them
now in a comprehensive and uniform manner will ensure that the numerous and significant disagreements
over the provision do not delay its intended benefits.
143.
The record demonstrates very substantial differences in the views advanced by local
government and wireless industry commenters on a wide range of interpretive issues under the provision.
While many localities recommend that the Commission defer to best practices to be developed on a
collaborative basis,371 we find that there has been little progress in that effort since enactment of Section
6409(a) well over two years ago. And while we generally encourage the development of voluntary best
practices, we are also concerned that voluntary best practices, on their own, may not effectively resolve
many of the interpretive disputes or ensure uniform application of the law in this instance.372 In light of
these disputes, we take this opportunity to provide additional certainty to parties.
144.
Authority. We find that we have authority under Section 6003 of the Spectrum Act to
adopt rules to clarify the terms in Section 6409(a) and to establish procedures for effectuating its
365

Letter from Jonathan M. Campbell, PCIA-The Wireless Infrastructure Association, and Brian M. Josef, CTIAThe Wireless Association, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 13-238, filed Oct. 16, 2014
(PCIA and CTIA Oct. 16, 2014 Ex Parte). See 47 C.F.R. §§ 1.1204(a)(10), 1.1203(a)(1).

366

PCIA and CTIA Oct. 16, 2014 Ex Parte at 1.

367

Id. at 2.

368

Id.

369

See Infrastructure NPRM, 28 FCC Rcd at 14274 para. 95 (citing Sixteenth Competition Report, 28 FCC Rcd at
3909 para. 331). PCIA estimates that the average cost to build a new tower is between $250,000 and $300,000,
whereas the average deployment cost for a collocation is between $25,000 and $30,000. See PCIA Comments, WT
Docket 11-186, at 7.

370

See, e.g., AT&T Comments at 7; Joint Venture Comments at 5; PCIA Comments at 24-25; San Diego PDS
Comments at 2; Sprint Comments at 7-8; Verizon Comments at 26-27.

371

See, e.g., Alexandria et al. Comments at 11; CA Local Governments Comments at 1; CCUA et al. Comments at
4-5; DC Comments at 7; Fairfax Comments at 6-7; IAC Comments at 2; NATOA et al. Comments at 7-11; NJSLM
Comments at 2.

372

See, e.g., PCIA Comments at 25-26. See also AT&T Reply Comments at 12-13.
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requirements.373 Section 6003 requires the Commission to “implement and enforce this title as if this title
is a part of the Communications Act of 1934,”374 bringing its interpretation directly within several
provisions granting the Commission broad authority to promulgate rules implementing that Act.375 As
noted above, we also have broad authority to “take any action necessary to assist [FirstNet] in effectuating
its duties and responsibilities” to construct and operate a nationwide public safety broadband network.376
The rules we adopt reflect the authority conferred by these provisions, as they will facilitate and expedite
infrastructure deployment in qualifying cases and thus advance wireless broadband deployment by
commercial entities as well as FirstNet.
1.

Definition of Terms in Section 6409(a)

145.
Section 6409(a) includes a number of undefined terms that bear directly on how the
provision applies to infrastructure deployments. Below, we address the meaning of “wireless tower or
base station,” “transmission equipment,” “collocation,” and “substantially changes the physical
dimensions.”
a.

Scope of Covered Services

146.
Background. We first address the scope of wireless services to which the provision
applies through the definitions of both “transmission equipment” and “wireless tower or base station.” In
the Infrastructure NPRM, the Commission observed that Section 6409(a) refers to “transmission
equipment” without referencing any particular service, and similarly refers generally to a “wireless” tower
or base station, rather than specifying towers and base stations used for particular services.377 The
Commission therefore proposed to find that Section 6409(a) applies to equipment used in connection with
any Commission-authorized wireless transmission, licensed or unlicensed, terrestrial or satellite,
including commercial mobile, private mobile, broadcast, and public safety services, as well as fixed
wireless services such as microwave backhaul or fixed broadband.378 The Commission further proposed
to define a “wireless” tower or base station to include one used for any such purpose (i.e., to cover the
same scope of services as “transmission equipment”).379
147.
Wireless and broadcast industry commenters generally support this proposed
interpretation.380 For example, NAB argues that an interpretation of Section 6409(a) encompassing
broadcast service, towers, and equipment is fundamentally consistent with Congress’s intent to improve
the facilities application process; it contends further that this interpretation will make broadcast towers
more readily available for collocation, especially for public safety communications equipment.381 UTC
similarly argues that “[b]ecause of the ubiquity of utility and CII (‘critical infrastructure industries’)

373

See Spectrum Act § 6003.

374

Spectrum Act § 6003.

375

See 47 U.S.C. §§ 154(i), 201(b), 303(r).

376

Spectrum Act § 6213, codified at 47 U.S.C. § 1433.

377

Infrastructure NPRM, 28 FCC Rcd at 14277 para. 103.

378

See id. at 14277 para. 104.

379

Id.

380

See, e.g., AT&T Comments at 23; CCA Reply Comments at 4-5; Cox Reply Comments at 5; CTIA Reply
Comments at 7; ExteNet Comments at 4; Fibertech Comments at 19; NCTA Reply Comments at 3; PCIA
Comments at 29-30; Sprint Comments at 8-9; TIA Comments at 5; T-Mobile Reply Comments at 5-6; UTC
Comments at 12; Verizon Comments at 27.

381

See NAB Reply Comments at 3-4.
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communications networks, operators of small cell and DAS networks can use collocation on these
facilities to . . . bring advanced communications capabilities throughout the United States.”382
148.
Municipal commenters generally favor a narrower scope of covered services.383 Several
urge the Commission to interpret the term “wireless” in Section 6409(a) to cover only “personal wireless
services” consistent with Section 332(c)(7).384 In a joint submission of proposed definitions (Local
Government Definitions),385 several municipal commenters urge us to find that the provision covers
“personal wireless services” and “wireless ‘public safety services.’”386 Some municipal commenters
object in particular to the inclusion of broadcast services, arguing that treating “broadcast” as a “wireless”
service conflicts with the usage of those terms in the Spectrum Act and in other Commission orders.387
149.
Discussion. After considering the arguments in the record, we conclude that Section
6409(a) applies both to towers and base stations and to transmission equipment used in connection with
any Commission-authorized wireless communications service. We find strong support in the record for
this interpretation.388 With respect to towers and base stations, we conclude that this interpretation is
warranted given Congress’s selection of the broader term “wireless” in Section 6409(a) rather than the
narrow term “personal wireless service” it previously used in Section 332(c)(7), as well as Congress’s
express intent that the provisions of the Spectrum Act “advance wireless broadband service,” promoting
“billions of dollars in private investment,” and further the deployment of FirstNet.389 We find that
interpreting “wireless” in the narrow manner that some municipal commenters suggest would
substantially undermine the goal of advancing the deployment of broadband facilities and services,390 and
that interpreting Section 6409(a) to facilitate collocation opportunities on a broad range of suitable
structures will far better contribute to meeting these goals, and is particularly important to further the
deployment of FirstNet. As noted above, the Spectrum Act directs the FirstNet authority, in carrying out
its duty to deploy and operate a nationwide public safety broadband network, to “enter into agreements to
utilize, to the maximum extent economically desirable, existing . . . commercial or other communications
382

UTC Comments at 3.

383

See, e.g., Alexandria et al. Comments at 26; Coconut Creek Comments at 6; San Antonio Comments at 16;
Springfield Comments at 14-15; West Palm Beach Comments at 6.
384

See, e.g., Alexandria et al. Comments at 26 (arguing that in using the term “wireless,” Congress “was concerned
with the sorts of services that are the subject of Section 332(c)(7)” and not, for example, broadcast towers).

385

See Letter from Gerard Lederer, Best Best & Krieger LLP, to Marlene Dortch, Secretary, FCC, WT Docket No.
13-238, filed July 21, 2014 (Local Governments July 21, 2014 Ex Parte), Attach. B; Letter from Kenneth S.
Fellman, Kissinger & Fellman, P.C., to Marlene Dortch, Secretary, FCC, WT Docket No. 13-238, filed July 17,
2014 (CCUA et al. July 17, 2014 Ex Parte), Attach. A. Because these two sets of definitions are identical, and
because their proponents confirmed as much, we refer to them collectively as the “Local Government Definitions.”
386

See Local Government Definitions. The Local Government Definitions propose to define “public safety
services” in the manner that term is defined in Section 1401(27) of the Spectrum Act, but they do not propose how
to define “wireless.”

387

See, e.g., Alexandria et al. Comments at 26; San Antonio Comments at 16.

388

See, e.g., AT&T Comments at 23; CCA Reply Comments at 4-5; Cox Reply Comments at 3-4; NAB Reply
Comments at 6; PCIA Comments at 29; Sprint Comments at 8-9.

389

See Conference Report at 136 (discussing the purposes of the public safety and spectrum provisions of the
Conference substitute, stating that “[t]hese provisions also deliver on one of the last outstanding recommendations
of the 9/11 Commission by creating a nationwide interoperable broadband communications network for first
responders.”).

390

As some commenters note, Section 332(c)(7) defines “personal wireless services” as “commercial mobile [radio]
services, unlicensed wireless [telecommunications] services, and common carrier wireless exchange access
services.” 47 U.S.C. § 332(c)(7).
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infrastructure; and . . . Federal, State, tribal, or local infrastructure.”391 For all of these reasons, we find it
appropriate to interpret Section 6409(a) as applying to collocations on infrastructure that supports
equipment used for all Commission-licensed or authorized wireless transmissions.
150.
We are not persuaded that Congress’s use of the term “base station” implies that the
provision applies only to mobile service.392 As noted in the Infrastructure NPRM, our rules define “base
station” as a feature of a mobile communications network, and the term has commonly been used in that
context.393 It is important, however, to interpret “base station” in the context of Congress’s intention to
advance wireless broadband service generally, including both mobile and fixed broadband services.394
We note, for example, that the Spectrum Act directs the Commission to license the new commercial
wireless services employing H Block, AWS-3, and repurposed television broadcast spectrum under
“flexible-use service rules”—i.e., for fixed as well as mobile use.395 Moreover, in the context of wireless
broadband service generally, the term “base station” describes fixed stations that provide fixed wireless
service to users as well as those that provide mobile wireless service.396 Indeed, this is particularly true
with regard to Long Term Evolution (LTE), in which base stations can support both fixed and mobile
service.397 Accordingly, we find that, in the context of Section 6409(a), the term “base station”
encompasses both mobile and fixed services.

391

Spectrum Act § 6206(c)(3). We further note Congress’s direction to FirstNet that, in issuing requests for
proposals to private sector entities for the purposes of building and operating the public safety network, FirstNet
should “encourage[e] that such requests leverage, to the maximum extent economically desirable, existing
commercial wireless infrastructure to speed deployment of the network.” Id. at § 6206(b)(1)(C).

392

See, e.g., IAC Comments at 5 (citing Intergovernmental Advisory Committee to the Federal Communications
Commission: Advisory Recommendation Number 2013-9, “Response to Wireless Telecommunications Bureau’s
Guidance on Interpretation of Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012,” dated
July 31, 2013 (“IAC Recommendation”), at 3). The IAC Recommendation has been filed in WC Docket No. 11-59
(Aug. 2, 2013) and is also available at http://www.fcc.gov/encyclopedia/intergovernmental-advisory-committeecomments.).
393

Infrastructure NPRM, 28 FCC Rcd at 14278 para. 107 (citing 47 C.F.R. § 90.7, which defines “base station” in
Part 90 of the Commission’s rules as a “station at a specified site authorized to communicate with mobile stations.”);
47 C.F.R. §§ 2.1(c), 24.5 (defining “base station” as “[a] land station in the land mobile service.”).

394

See WISPA Reply Comments at 7.

395

Spectrum Act §§ 6401(b)(1)(B), 6403 (codified at 47 U.S.C. §§ 1451(b)(1)(B), 1452).

396

See, e.g., Amendment of Part 27 of the Commission’s Rules to Govern the Operation of Wireless
Communications Services in the 2.3 GHz Band, WT Docket No. 07-293, Report and Order and Second Report and
Order, 25 FCC Rcd 11710, n.92 (2010) (stating that, “[i]n fixed WiMAX networks, both the base stations and
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151.
We are also not persuaded that we should exclude “broadcast” from the scope of Section
6409(a), both with respect to “wireless” towers and base stations and with respect to transmission
equipment. While we acknowledge that the term “wireless providers” appears in other sections of the
Spectrum Act that do not encompass broadcast services,398 we do not agree that use of the word
“wireless” in Section 6409’s reference to a “tower or base station” can be understood without reference to
context.399 We therefore interpret the term “wireless” as used in Section 6409(a) in light of the purpose of
this provision in particular and the larger purposes of the Spectrum Act as a whole. We find that
Congress intended the provision to facilitate collocation in order to advance the deployment of
commercial and public safety broadband services, including the deployment of the FirstNet network. We
agree with NAB that including broadcast towers significantly advances this purpose by “supporting the
approximately 25,000 broadcast towers as collocation platforms.”400 We note that a variety of industry
and municipal commenters likewise support the inclusion of broadcast towers for similar reasons.401
Finally, we observe that this approach is consistent with the Collocation Agreement and the NPA, both of
which define “tower” to include broadcast towers. These agreements address “wireless” communications
facilities and collocation for any “communications” purposes. They extend to any “tower” built for the
sole or primary purpose of supporting any “FCC-licensed” facilities.402 We find these references
particularly persuasive in ascertaining congressional intent, since Section 6409(a) expressly references the
Commission’s continuing obligations to comply with NEPA and NHPA, which form the basis for these
agreements.403
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See, e.g., Spectrum Act § 6203 (“Public Safety Interoperability Board”). This section provides that “4 members
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152.
We further conclude that a broad interpretation of “transmission equipment” is similarly
appropriate in light of the purposes of Section 6409(a) in particular and the Spectrum Act more
generally.404 The statute’s Conference Report expresses Congress’s intention to advance wireless
broadband service generally,405 and as PCIA states, a broad definition of this term will ensure coverage
for all wireless broadband services, including future services not yet contemplated.406 Defining
“transmission equipment” broadly will therefore facilitate the deployment of wireless broadband
networks and will “minimize the need to continually redefine the term as technology and applications
evolve.”407 We also note that a broad definition reflects Congress’s definition of a comparable term in the
context of directly related provisions in the same statute; in Section 6408, the immediately preceding
provision addressing uses of adjacent spectrum, Congress defined the term “transmission system” broadly
to include “any telecommunications, broadcast, satellite, commercial mobile service, or other
communications system that employs radio spectrum.”408
153.
We disagree with commenters who contend that including broadcast equipment within
covered transmission equipment does not advance the goals of the Spectrum Act.409 While broadcast
equipment does not itself transmit wireless broadband signals, its efficient collocation pursuant to Section
6409(a) will expedite and minimize the costs of the relocation of broadcast television licensees that are
reassigned to new channels in order to clear the spectrum that will be offered for broadband services
through the incentive auction, as mandated by the Spectrum Act.410 Accordingly, we conclude that
inclusion of broadcast service equipment in the scope of transmission equipment covered by the provision
furthers the goals of the legislation and will contribute in particular to the success of the post-incentive
auction transition of television broadcast stations to their new channels. In any event, we note that the
language of Section 6409(a) is broader than that used in Section 332(c)(7), and it is therefore reasonable
to construe it in a manner that does not differentiate among various Commission-regulated services,
particularly in the context of mandating approval of facilities that do not result in any substantial increase
in physical dimensions.
154.
We further reject arguments that Congress intended these terms to be restricted to
equipment used in connection with personal wireless services and public safety services.411 The
Communications Act and the Spectrum Act already define those narrower terms, and Congress chose not
to employ them in Section 6409(a), determining instead to use the broader term, “wireless.” The
404
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at 9; Local Government Definitions.
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See Incentive Auction Report and Order, 29 FCC Rcd 6133, at paras. 1 (establishing rules to, among other thing,
reorganize the broadcast television bands in order to “recover a portion of ultra-high frequency (‘UHF’) spectrum
for a ‘forward auction’ of new, flexible-use licenses suitable for providing mobile broadband services”), 581
(providing that “[t]he following circumstances may justify an extension of a station’s construction deadline: . . .
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legislative history supports the conclusion that Congress intended to employ broader language. In the
Conference Report, Congress emphasized that a primary goal of the Spectrum Act was to “advance
wireless broadband service,” which would “promot[e] billions of dollars in private investment, and
creat[e] tens of thousands of jobs.”412 In light of its clear intent to advance wireless broadband
deployment through enactment of Section 6409(a), we find it implausible that Congress meant to exclude
facilities used for such services.
b.

Transmission Equipment

155.
Background. In addition to seeking comment on the scope of services supported by
covered “transmission equipment,” the Commission further proposed to define “transmission equipment”
to encompass antennas and other equipment associated with and necessary to their operation, including
power supply cables and backup power equipment.413 It sought comment in particular on including
backup power equipment in light of the public interest in continued service during emergencies. It further
sought comment on whether to use the NPA’s definition of “antenna” as the definition of “transmission
equipment.”414
156.
Industry commenters support the Commission’s proposal.415 They argue that the
definition of “transmission equipment” must include backup power equipment and other power supply
equipment in light of the public interest in maintaining uninterrupted service during emergencies.416
AT&T recommends that we base the definition on the definition of “antenna” in the NPA, which includes
the transmission device and any on-site equipment, switches, wiring, cabling, power sources, shelters, or
cabinets.417
157.
Several local government commenters oppose the proposed definition, urging the
Commission to limit its scope to electronic components that actually transmit or receive communications
signals.418 In particular, they oppose inclusion of backup power generators, arguing that some generators
raise environmental, safety and zoning issues more properly suited to a discretionary review process.419
Tempe argues further that backup power equipment should not be included in the definition because it is
not “necessary” to wireless operations.420
158.
Discussion. We adopt the proposal in the Infrastructure NPRM to define “transmission
equipment” to encompass antennas and other equipment associated with and necessary to their operation,
including power supply cables and backup power equipment.421 We find that this definition reflects
Congress’s intent to facilitate the review of collocations and minor modifications, and it recognizes that
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Congress used the broad term “transmission equipment” without qualifications that would logically limit
its scope.422
159.
We are further persuaded by wireless industry commenters that power supplies, including
backup power, are a critical component of wireless broadband deployment and that they are necessary to
ensure network resiliency.423 Indeed, including backup power equipment within the scope of
“transmission equipment” under Section 6409(a) is consistent with Congress’s directive to the FirstNet
Authority to “ensure the . . . resiliency of the network.”424 Tempe’s assertion that backup power is not
technically “necessary” because transmission equipment can operate without it is unpersuasive. Backup
power is certainly necessary to operations during those periods when primary power is intermittent or
unavailable.425 We also conclude that “transmission equipment” should be interpreted consistent with the
term “antenna” in the NPA and, given that the NPA term encompasses “power sources” without
limitation, we find that “transmission equipment” includes backup power sources.426 Finally, while we
recognize the concerns raised by local government commenters regarding the potential hazards of backup
power generators, we find that these concerns are fully addressed in the standards applicable to
collocation applications discussed below.427
160.
Therefore, we define “transmission equipment” under Section 6409(a) as any equipment
that facilitates transmission for any Commission-licensed or authorized wireless communication service,
including, but not limited to, radio transceivers, antennas and other relevant equipment associated with
and necessary to their operation, including coaxial or fiber-optic cable, and regular and backup power
supply.428 This definition includes equipment used in any technological configuration associated with any
Commission-authorized wireless transmission, licensed or unlicensed, terrestrial or satellite, including
commercial mobile, private mobile, broadcast, and public safety services, as well as fixed wireless
services such as microwave backhaul or fixed broadband.
c.

Existing Wireless Tower or Base Station

161.
Background. In addition to seeking comment on the scope of the word “wireless” as used
in the phrase “wireless tower or base station,” as discussed above, the Commission sought comment more
generally on how to define “existing wireless tower or base station” in order to determine the scope of
422
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support structures covered by Section 6409(a).429 Based on the existing definitions in comparable
contexts in the Collocation Agreement, the NPA, and the Commission’s rules, the Commission proposed
to define a “tower” as any structure built for the sole or primary purpose of supporting antennas used for
any FCC-licensed or authorized wireless communications service.430 The Commission proposed to define
“base station” as “[a] station at a specified site that enables wireless communication between user
equipment and a communications network, including any associated equipment such as, but not limited
to, radio transceivers, antennas, coaxial or fiber-optic cable, and regular and backup power supply.”431 In
addition, recognizing the Commission’s efforts to encourage collocations on non-tower structures to
enhance capacity for wireless networks,432 and consistent with the Bureau’s guidance in the Section
6409(a) PN on the scope of “base station,” the Commission proposed to find that “wireless tower or base
station” should be interpreted to encompass structures that support or house equipment that constitutes
part of a base station, even if they were not built for the sole or primary purpose of providing such
support.433 Further, the Commission proposed to interpret “base station” as encompassing the relevant
equipment in any technological configuration, including DAS.434
162.
The Commission also sought comment on how to interpret the term “existing” in this
context. It sought comment on whether the term, as applied to “wireless tower or base station,” requires
only that a structure exist at the time of a collocation application or whether it also requires that the
structure is in use at that time as a tower or base station. In particular, the Commission asked whether an
“existing” base station only includes a structure that currently supports or houses base station equipment.
It sought comment on which interpretation of the word would both facilitate deployments that are
unlikely to conflict with local land use policies and also preserve State and local authority to review
construction proposals that may have impacts.435
163.
Industry commenters agree that “wireless tower” means a structure built for the sole or
primary purpose of supporting Commission-licensed or authorized antennas.436 Many industry
commenters also support interpreting “base station” to include structures that support or house an
antenna, transceiver, or other associated equipment that constitutes part of a base station, even if the
structure was not built for the sole or primary purpose of supporting that equipment.437 Some industry
commenters propose that the definition of “wireless tower or base station” should also include other
structures that are “similar to wireless towers” or otherwise suitable for wireless deployment, such as

429

Infrastructure NPRM, 28 FCC Rcd at 14278-80 paras. 107-112.
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water towers, light stanchions, and utility poles, even if they do not currently house or support
transmission equipment.438
164.
Industry commenters urge the Commission not to limit the scope of equipment and
structures encompassed by the term “base station,” arguing that it should extend to associated equipment
buildings, shelters, and cabinets even if they are not located immediately adjacent to the support
structure.439 Sprint further argues that the word “base station” should cover DAS and small cell facilities,
consistent with the guidance in the Section 6409(a) PN.440
165.
Municipal commenters suggest narrower definitions. They argue that the definition of
“wireless tower” should be limited to structures built for the sole or primary purpose of housing wireless
facilities and should not include structures that have not previously been considered wireless towers, such
as utility poles, light poles, or buildings.441 Municipal commenters further argue that the term “base
station” does not logically apply to any structures at all; they contend that a “wireless tower” is a
structure, but a “base station” is a system of transmission equipment distinct from the structure that
supports or houses it.442 In addition, some commenters argue that a deployment at a particular site should
not be considered a base station unless it includes all the components of a base station. Alexandria et al.
thus assert that Section 6409(a) does not apply to most DAS facilities, arguing that DAS providers have
stated that their facilities, including the distributed antenna, fiber optic connections, and hub site, do not
constitute a “wireless . . . base station” at all except for the radio transmitters and reception equipment at
the system’s hub.443
166.
Discussion. We adopt the definitions of “tower” and “base station” proposed in the
Infrastructure NPRM with certain modifications and clarifications, in order to give independent meaning
to both of these statutory terms, and consistent with Congress’s intent to promote the deployment of
wireless broadband services. First, we conclude that the term “tower” is intended to reflect the meaning
of that term as it is used in the Collocation Agreement. Accordingly, we define “tower” to include any
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See, e.g., Sprint Comments at 8-9; Verizon Comments at 27-28. See also CCA Reply Comments at 5-6; Cox
Reply Comments at 4; NCTA Reply Comments at 3; WISPA Reply Comments at 6-7 (arguing that excluding
structures such as water tanks and grain silos that are traditionally utilized to support wireless equipment in rural
areas would sharply limit the benefits intended by the statute).
439

See, e.g., AT&T Comments at 23; Cox Reply Comments at 5.

440

Sprint Comments at 9. See also AT&T Comments at 22; PCIA Comments at 33 (asserting that while DAS and
small cells may be deployed differently than macrocells, their core components and functionality are the same and
they should therefore should be the subject to the same streamlined processing); Verizon Comments at 27-28.

441

See, e.g., Alexandria et al. Comments at 22-26; Alexandria et al. Reply Comments at 9-12; CA Local
Governments Comments at 4-6; CCUA et al. Reply Comments at 11; DC Comments at 8-9; DC Reply Comments at
7-8; Fairfax Reply Comments at 5; Henderson Comments at 2; CCUA et al. Comments at 7-8; Minneapolis
Comments at 12; NATOA et al. Comments at 12-13; NATOA et al. Reply Comments at 4; RCRC Comments at 2;
San Antonio Reply Comments at 3; St. Paul Reply Comments at 1-2; Tempe Reply Comments at 4.

442

See, e.g., Alexandria et al. Comments at 29; CA Local Governments Comments at 3, 7; CCUA et al. Comments
at 9; DC Reply Comments at 8-9; NATOA et al. Comments at 12-13; NATOA et al. Reply Comments at 4; PEC
Comments at 8-9. See also Alexandria et al. Reply Comments at 11 (contending that a “base station” is a “network
element in [a] radio access network responsible for radio transmission and reception in one or more cells to or from
the user equipment,” not a structure that supports that network element) (internal quotation omitted).

443

Alexandria et al. Reply Comments at 12-13, n.34 (citing CTC Report at 20) (“In a DAS, to the extent that any
portion of the system may be considered a ‘base station,’ that base station is limited to the radio transmission and
reception equipment in the headend building.”). See also Fairfax Comments at 8-9; RCRC Comments at 2; St. Paul
Reply Comments at 1-2.

70

Federal Communications Commission

FCC 14-153

structure built for the sole or primary purpose of supporting any Commission-licensed or authorized
antennas and their associated facilities.444
167.
As proposed in the Infrastructure NPRM, we interpret “base station” to extend the scope
of the provision to certain support structures other than towers. Specifically, we define that term as the
equipment and non-tower supporting structure at a fixed location that enable Commission-licensed or
authorized wireless communications between user equipment and a communications network. We find
that the term includes any equipment associated with wireless communications service including, but not
limited to, radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supply, and
comparable equipment.445 We note that this definition reflects the types of equipment included in our
definition of “transmission equipment,” and that the record generally supports this approach.446 For
example, DC argues that the Commission should define a base station as “generally consist[ing] of radio
transceivers, antennae, coaxial cable, a regular and backup power supply, and other associated
electronics.”447 TIA concurs that the term “base station” encompasses transmission equipment, including
antennas, transceivers, and other equipment associated with and necessary to their operation, including
coaxial cable and regular and backup power equipment.448
168.
We further find, consistent with the Commission’s proposal, that the term “existing . . .
base station” includes a structure that, at the time of the application, supports or houses an antenna,
transceiver, or other associated equipment that constitutes part of a “base station” as defined above, even
if the structure was not built for the sole or primary purpose of providing such support.449 As the
Commission noted in the Infrastructure NPRM, while “tower” is defined in the Collocation Agreement
and the NPA to include only those structures built for the sole or primary purpose of supporting wireless
communications equipment, the term “base station” is not used in these agreements.450 However, we
reject the proposal to define a “base station” to include any structure that is merely capable of supporting
wireless transmission equipment, whether or not it is providing such support at the time of the
application.451 We agree with municipalities’ comments that by using the term “existing,” Section
6409(a) preserves local government authority to initially determine what types of structures are
appropriate for supporting wireless transmission equipment if the structures were not built (and thus were
not previously approved) for the sole or primary purpose of supporting such equipment.452 Some wireless
industry commenters also support our interpretation that, while a tower that was built for the primary
purpose of housing or supporting communications facilities should be considered “existing” even if it
does not currently host wireless equipment, other structures should be considered “existing” only if they
support or house wireless equipment at the time the application is filed.453
169.
We find that the alternative definitions proposed by many municipalities are
unpersuasive. First, we reject arguments that a “base station” includes only the transmission system
444
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equipment, not the structure that supports it. This reading conflicts with the full text of the provision,
which plainly contemplates collocations on a base station as well as a tower. As noted above, Section
6409(a) defines an “eligible facilities request” as a request to modify an existing wireless tower or base
station by collocating on it (among other modifications).454 This statutory structure precludes us from
limiting the term “base station” to transmission equipment; collocating on base stations, which the statute
envisions, would be conceptually impossible unless the structure is part of the definition as well. We
further disagree that defining “base station” to include supporting structures will deprive “tower” of all
independent meaning.455 As discussed above, we interpret “base station” not to include wireless
deployments on towers. Further, we interpret “tower” to include all structures built for the sole or
primary purpose of supporting Commission-licensed or authorized antennas, and their associated
facilities, regardless of whether they currently support base station equipment at the time the application
is filed. Thus, “tower” denotes a structure that is covered under Section 6409(a) by virtue of its
construction. In contrast, a “base station” includes a structure that is not a wireless tower only where it
already supports or houses such equipment.
170.
We are also not persuaded by arguments that “base station” refers only to the equipment
compound associated with a tower and the equipment located upon it. First, no commenters presented
evidence that “base station” is more commonly understood to mean an equipment compound as opposed
to the broader definition of all equipment associated with transmission and reception and its supporting
structures. Furthermore, the Collocation Agreement’s definition of “tower,” which we adopt in this
Report and Order, treats equipment compounds as part of the associated towers for purposes of
collocations;456 if towers include their equipment compounds, then defining base stations as equipment
compounds alone would render the term superfluous. We also note that none of the State statutes and
regulations implementing Section 6409(a) has limited its scope to equipment and structures associated
with towers.457 In addition, we agree with commenters who argue that limiting the definition of “base
station” (and thus the scope of Section 6409(a)) to structures and equipment associated with towers would
compromise the core policy goal of bringing greater efficiency to the process for collocations.458 Other
structures are increasingly important to the deployment of wireless communications infrastructure;
omitting them from the scope of Section 6409(a) would mean the statute’s efficiencies would not extend
to many if not most wireless collocations, and would counterproductively exclude virtually all of the
small cell collocations that have the least impact on local land use.
171.
Some commenters arguing that Section 6409(a) covers no structures other than those
associated with towers point to the Conference Report, which, in describing the equivalent provision in
the House bill, states that the provision “would require approval of requests for modification of cell
towers.”459 We do not find this ambiguous statement sufficient to overcome the language of the statute as
enacted, which refers to “modification of an existing wireless tower or base station.”460 Moreover, this
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statement from the report does not expressly state a limitation on the provision, and thus may reasonably
be read as a simplified reference to towers as an important application of its mandate. Therefore, we do
not view this language as indicating Congress’s intention that the provision encompasses only
modifications of structures that qualify as wireless towers.
172.
We thus adopt the proposed definition of “base station” to include a structure that
currently supports or houses an antenna, transceiver, or other associated equipment that constitutes part of
a base station at the time the application is filed.461 Consistent with the Bureau’s guidance in the Section
6409(a) PN, we also find that “base station” encompasses the relevant equipment in any technological
configuration, including DAS and small cells.462 We disagree with municipalities that argue that “base
station” should not include DAS or small cells.463 As the record supports, there is no statutory language
limiting the term “base station” in this manner. Our definition is sufficiently flexible to encompass, as
appropriate to Section 6409(a)’s intent and purpose, future as well as current base station technologies
and technological configurations, using either licensed or unlicensed spectrum.464
173.
While we do not accept municipal arguments to limit Section 6409(a) to equipment or
structures associated with towers, we reject industry arguments that Section 6409(a) should apply more
broadly to include certain structures that neither were built for the purpose of housing wireless equipment
nor have base station equipment deployed upon them.465 We find no persuasive basis to interpret the
statutory provision so broadly. We agree with Alexandria et al. that the scope of Section 6409(a) is
different from that of the Collocation Agreement, as the statutory provision clearly applies only to
collocations on an existing “wireless tower or base station” rather than any existing “tower or
structure.”466 Further, interpreting “tower” to include structures “similar to a tower” would be contrary to
the very Collocation Agreement to which these commenters point us, which defines “tower” in the
narrower fashion that we adopt. We also agree with municipalities as a policy matter that local
governments should retain authority to make the initial determination (subject to the constraints of
Section 332(c)(7)) of which non-tower structures are appropriate for supporting wireless transmission
equipment; our interpretations of “tower” and “base station” preserve that authority.467
174.
Finally, we agree with Fairfax that the term “existing” requires that wireless towers or
base stations have been reviewed and approved under the applicable local zoning or siting process or that
the deployment of existing transmission equipment on the structure received another form of affirmative
State or local regulatory approval (e.g., authorization from a State public utility commission).468 Thus, if
a tower or base station was constructed or deployed without proper review, was not required to undergo
siting review, or does not support transmission equipment that received another form of affirmative State
or local regulatory approval, the governing authority is not obligated to grant a collocation application
under Section 6409(a). We further clarify that a wireless tower that does not have a permit because it was
not in a zoned area when it was built, but was lawfully constructed, is an “existing” tower. We find that
our interpretation of “existing” is consistent with the purposes of Section 6409(a) to facilitate
461
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deployments that are unlikely to conflict with local land use policies and preserve State and local
authority to review proposals that may have impacts. First, it ensures that a facility that was deployed
unlawfully does not trigger a municipality’s obligation to approve modification requests under Section
6409(a). Further, it guarantees that the structure has already been the subject of State or local review.
This interpretation should also minimize incentives for governing authorities to increase zoning or other
regulatory review in cases where minimally intrusive deployments are currently permitted without
review. For example, under this interpretation, a homeowner’s deployment of a femtocell that is not
subject to any zoning or other regulatory requirements will not constitute a base station deployment that
triggers obligations to allow deployments of other types of facilities at that location under Section
6409(a). By thus preserving State and local authority to review the first base station deployment that
brings any non-tower structure within the scope of Section 6409(a), we ensure that subsequent
collocations of additional transmission equipment on that structure will be consistent with congressional
intent that deployments subject to Section 6409(a) will not pose a threat of harm to local land use values.
175.
On balance, we find that the foregoing definitions are consistent with congressional intent
to foster collocation on various types of structures, while addressing municipalities’ valid interest in
preserving their authority to determine which structures are suitable for wireless deployment, and under
what conditions.469
d.

Collocation, Replacement, Removal, Modification

176.
Background. The Commission also sought comment on how to define or interpret the
terms “collocation,” “removal, “replacement,” and “modification” as they are used in the statutory
definition of “eligible facilities request.”470 It sought comment on whether to interpret “collocation”
consistent with the Collocation Agreement, where it is defined as “the mounting or installation of an
antenna on an existing tower, building or structure for the purpose of transmitting and/or receiving radio
frequency signals for communications purposes.”471 It further proposed to interpret a “modification” of a
wireless tower or base station to include collocation, removal, or replacement of an antenna or any other
transmission equipment associated with the supporting structure, even if the equipment is not physically
located upon the structure.472 In this regard, the Commission observed that the Collocation Agreement
similarly construes the mounting of an antenna “on a tower” to encompass installation of associated
equipment cabinets or shelters on the ground.473 The Commission also sought comment on whether the
definition should apply to a request to replace or harden a tower or other covered structure if, for example,
replacement or hardening of the tower or structure is necessary to support an otherwise covered
collocation.474
177.
Industry commenters generally agree with the Commission’s proposed definition of
“collocation.”475 Several municipalities, on the other hand, argue that the term “collocation” should not
include the first wireless installation on a given structure.476 In addition, PCIA and AT&T argue that
469
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replacing or hardening a supporting structure should fall under Section 6409(a) if it does not substantially
change the physical dimensions of the tower.477 However, Alexandria et al. argue that replacing or
hardening of a tower should not be included as an “eligible facilities request” under Section 6409(a).478
178.
Discussion. We conclude again that it is appropriate to look to the Collocation
Agreement for guidance on the meaning of analogous terms, particularly in light of Section 6409(a)(3)’s
specific recognition of the Commission’s obligations under NHPA and NEPA. Accordingly, as proposed
in the Infrastructure NPRM and supported by the record, we conclude that the definition of “collocation”
for purposes of Section 6409(a) should be consistent with its definition in the Collocation Agreement.479
We therefore define “collocation” under Section 6409(a) as “the mounting or installation of transmission
equipment on an eligible support structure for the purpose of transmitting and/or receiving radio
frequency signals for communications purposes.”480 The term “eligible support structure” means any
structure that falls within the definitions of “tower” or “base station,” as discussed above. Consistent with
the language of Section 6409(a)(2)(A)-(C), we also find that a “modification” of a “wireless tower or base
station” includes collocation, removal, or replacement of an antenna or any other transmission equipment
associated with the supporting structure.
179.
We therefore disagree with municipal commenters who argue that collocations are
limited to mounting equipment on structures that already have transmission equipment on them.481 That
limitation is not consistent with the Collocation Agreement’s definition of “collocation,” and would not
serve any reasonable purpose as applied to towers built for the purpose of supporting transmission
equipment. Nevertheless, we observe that our approach leads to the same result in the case of “base
stations;” since our definition of that term includes only structures that already support or house base
station equipment, Section 6409(a) will not apply to the first deployment of transmission equipment on
such structures. Thus, we disagree with CA Local Governments that adopting our proposed definition of
collocation would require local governments to approve deployments on anything that could house or
support a component of a base station.482 Rather, Section 6409(a) will apply only where a State or local
government has approved the construction of a structure with the sole or primary purpose of supporting
covered transmission equipment (i.e., a wireless tower) or, with regard to other support structures, where
the State or local government has previously approved the siting of transmission equipment that is part of
a base station on that structure.483 In both cases, the State or local government must decide that the site is
suitable for wireless facility deployment before Section 6409(a) will apply.
180.
We find that the term “eligible facilities request” encompasses hardening through
structural enhancement where such hardening is necessary for a covered collocation, replacement, or
removal of transmission equipment, but does not include replacement of the underlying structure. We
477
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note that the term “eligible facilities request” encompasses any “modification of an existing wireless
tower or base station that involves” collocation, removal, or replacement of transmission equipment.
Given that structural enhancement of the support structure is a modification of the relevant tower or base
station,484 we find that such modification is part of an eligible facilities request so long as the modification
of the underlying support structure is performed in connection with and is necessary to support a
collocation, removal, or replacement of transmission equipment. We further clarify that, to be covered
under Section 6409(a), any such structural enhancement must not constitute a substantial change as
defined below.
181.
We agree with Alexandria et al., however, that “replacement,” as used in Section
6409(a)(2)(C), relates only to the replacement of “transmission equipment,” and that such equipment does
not include the structure on which the equipment is located.485 Even under the condition that it would not
substantially change the physical dimensions of the structure, replacement of an entire structure may
affect or implicate local land use values differently than the addition, removal, or replacement of
transmission equipment, and we find no textual support for the conclusion that Congress intended to
extend mandatory approval to new structures. Thus, we decline to interpret “eligible facilities requests”
to include replacement of the underlying structure.
e.

Substantial Change and Other Conditions and Limitations

182.
Background. In the Infrastructure NPRM, the Commission sought comment on whether
and how to determine when a collocation or other eligible modification will “substantially change the
physical dimensions” of a wireless tower or base station under Section 6409(a).486 The Commission noted
that the Collocation Agreement establishes a four-prong test to determine whether a collocation will effect
a “substantial increase in the size of a tower,”487 and sought comment on whether to adopt this as the test
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nearest existing antenna not to exceed twenty feet, whichever is greater, except that the mounting of
the proposed antenna may exceed the size limits set forth in this paragraph if necessary to avoid
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(continued….)
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for a “substantial change” under Section 6409(a) and whether to modify or clarify any of the prongs.488
The Commission further sought comment on how to address situations where the tower or other structure
has been previously modified since it was originally approved, and specifically whether to measure any
physical change in dimensions resulting from a proposed new modification based on the structure’s
original dimensions or the existing dimensions taking into account all modifications that have occurred
previously.489 The Commission also sought comment on whether the test should differ depending on the
type of structure and whether a different test should apply to “stealth structures”—i.e., those that have
been constructed to blend in with their surroundings.490 In particular, it sought comment on whether
changes that would undermine stealth characteristics should be considered substantial.491 The
Commission further sought comment on the recommendation of the Commission’s Intergovernmental
Advisory Committee (IAC) that the question of substantiality cannot be resolved by applying inflexible
numerical rules, but rather must be evaluated in the context of each specific installation and each
community’s land use requirements and decisions.492
183.
The Commission also sought comment on whether there are implicit circumstances other
than “substantial changes” under which Section 6409(a) would permit a State or local government to deny
an otherwise covered request.493 It also sought comment on whether States and localities may impose
conditions or require alterations when granting a covered request and, if so, what types of conditions or
alterations they could require. In particular, the Commission asked whether States and local governments
could require covered requests to comply with State or local building codes and other laws reasonably
related to health and safety, and whether States and localities are required to approve an otherwise
covered modification of a tower or base station that has legal, non-conforming status,494 or when the
modification does not conform to a condition or restriction that the State or locality imposed as a
prerequisite to its original approval of the tower or base station.495 The Commission further sought

(Continued from previous page)
4) [t]he mounting of the proposed antenna would involve excavation outside the current tower site,
defined as the current boundaries of the leased or owned property surrounding the tower and any
access or utility easements currently related to the site.
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comment generally on the legal basis for any of these asserted grounds for potential denial—for example,
whether they should be understood as factors under the “substantial change” test.496
184.
Industry commenters generally oppose the contextual, subjective approach to determining
“substantial change” advocated by the IAC and instead support an objective test based on the Collocation
Agreement’s four-prong test, on the grounds that it will provide greater certainty and avoid delay.497
Some of these commenters propose modifications to particular prongs of the test.498 Industry commenters
also support applying the “substantial change” test as a limit on cumulative increases by comparing
changes to the state of the structure at some fixed point in time.499 While some advocate using the same
four-prong test for all structures, others argue that the Commission should consider a different test for
some or all non-tower structures.500 Several industry commenters agree that modifications that undermine
the concealment elements of a stealth facility or defeat a stealth condition should be considered
substantial,501 and some argue that we should treat a change as “substantial” if it conflicts with any
condition on the structure’s original zoning approval.502 Industry commenters generally oppose including
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other considerations in determining whether a modification is a “substantial change,” such as whether a
structure has legal, non-conforming status.503
185.
Industry commenters generally agree that States and localities may require or otherwise
condition approval of a covered request on compliance with building codes and other non-discretionary
structural and safety codes, but they argue that States and localities may not otherwise impose
conditions.504 In particular, PCIA argues that States and municipalities may ensure that a modification is
consistent with existing stealth requirements, but may not impose new stealth requirements when granting
a covered request.505
186.
Most municipalities support the IAC recommendation, arguing that a “substantial
change” will mean different things depending on the particular structure and context, and therefore that
the analysis does not lend itself to an objective or numerical formula.506 They oppose adoption of the
Collocation Agreement’s four-prong test or another numerical test, arguing that it will inevitably require
approval of modifications that cause significant harms to aesthetics, safety, or other local concerns.507
They further object to any test that considers only “increases in size,” arguing that the test should consider
all physical dimensions, including height, width, depth, volume, surface area, weight, and visual
impact.508 Many support the test proposed in the Local Government Definitions, which provides that
“substantially change the physical dimensions” means to “alter the physical dimensions of a wireless
tower or base station in a manner that has a significant impact given the surroundings, characteristics of,
and any conditions on, the wireless tower or base station.”509 In support of a context-specific approach,
they argue that an objective and mechanical test will discourage States and municipalities from approving
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See, e.g., Crown Castle Comments at 14; CTIA Reply Comments at 8; Fibertech Reply Comments at 16-17;
PCIA Comments at 43-45.

504

See, e.g., AT&T Comments at 26; AT&T Reply Comments at 11-12; PCIA Comments at 40-41 (supporting
requirement of compliance with general building codes or other objective ministerial laws reasonably related to
health and safety so long as they are clearly related to structural standards); PCIA Reply Comments at 18; Sprint
Comments at 11; T-Mobile Reply Comments at 15-16. But see PCIA Comments at 45 (arguing that fall zones and
setbacks, while appropriate when approving new towers, should not be grounds for denying an otherwise covered
request, because they can be too easily adjusted retroactively to transform compliant towers into legal, nonconforming towers).

505

See PCIA Comments at 45-46.

506

See, e.g., Alexandria et al. Comments at 32-33; CA Local Governments Comments at 11-12 (arguing that
whether modification is a substantial change depends on the character and circumstances of the particular tower or
base station; issue therefore does not lend itself to a national standard); CCUA et al. Comments at 11-15; San
Antonio Reply Comments at 3, 12-13 (arguing that “substantial change” must be “construed in a factual context that
includes the historical or environmental surroundings, structural and public safety considerations, and generally
applicable zoning requirements”). Certain municipalities support numerical standards, however. See, e.g., Coconut
Creek Comments at 6 (arguing that the four-prong test will lend uniformity and certainty to localities’ application of
Section 6409(a)). Savannah proposes that any increase in height or width be considered substantial. See Savannah
Ex Parte at 7.

507

See, e.g., Alexandria et al. Comments at 33-36; Long Beach Comments at 2; Michaud Comments at 1 (arguing
that numerical test ignores “local regulations on visual impact and building codes [and] regulations”); Minneapolis
Comments at 11-12; MML Comments at 2; NJSLM Comments at 5.

508

See, e.g., CA Local Governments Comments at 14-15; CCUA et al. Comments at 14-15. CA Local Governments
also highlight other aspects of the four-prong test as problematic, including exceptions to the size limits to avoid
interference or accommodate weather conditions. See CA Local Governments Comments at 15.

509

See, e.g., Local Governments July 21, 2014 Ex Parte, Attach. B; CCUA et al. July 17, 2014 Ex Parte, Attach. A.

79

Federal Communications Commission

FCC 14-153

initial wireless facility deployments, because such deployments, even if unobjectionable on their own,
would open the door to potentially objectionable collocations covered by Section 6409(a).510
187.
State and local commenters also offer certain considerations that the Commission should
incorporate into any test for substantial change. Similar to the position of some industry commenters,
many municipalities propose that a change should be treated as substantial if it violates any existing
conditions applicable to the tower or base station.511 Many also contend that any request subject to
Section 6409(a) must nonetheless comply with regulations related to health and safety, such as building,
structural or safety codes, arguing that compliance with these codes is a factor in determining whether a
change is substantial.512 Municipal commenters also agree with industry commenters that “substantial
change” should be measured as a cumulative limit on all changes from a fixed point in time but, unlike
most industry commenters, they argue that the changes should be measured from the dimensions of the
structure as originally approved.513 In addition, the IAC suggests that any change in physical dimensions
that would violate a federal law or regulation (such as FAA requirements or Commission RF exposure
standards) should be considered substantial.514 Alexandria et al. argue that a proposed change should be
considered “substantial” if it would make a facility unsafe, create hazards or environmental harms, render
public streets or sidewalks less accessible, damage a historically significant area or structure, expose a
“stealth” facility, or otherwise defeat conditions applicable to the original regulatory approval of the
underlying tower or base station.515
188.
Discussion. After careful review of the record, we adopt an objective standard for
determining when a proposed modification will “substantially change the physical dimensions” of an
existing tower or base station. Specifically, and for the reasons discussed below, we provide that a
modification substantially changes the physical dimensions of a tower or base station if it meets any of
the following criteria: (1) for towers outside of public rights-of-way, it increases the height of the tower
by more than 10%, or by the height of one additional antenna array with separation from the nearest
existing antenna not to exceed twenty feet, whichever is greater; for those towers in the rights-of-way and
for all base stations, it increases the height of the tower or base station by more than 10% or 10 feet,
whichever is greater; (2) for towers outside of public rights-of-way, it protrudes from the edge of the
tower more than twenty feet, or more than the width of the tower structure at the level of the
appurtenance, whichever is greater; for those towers in the rights-of-way and for all base stations, it
protrudes from the edge of the structure more than six feet; (3) it involves installation of more than the
510
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standard number of new equipment cabinets for the technology involved, but not to exceed four cabinets;
(4) it entails any excavation or deployment outside the current site of the tower or base station; (5) it
would defeat the existing concealment elements of the tower or base station; or (6) it does not comply
with conditions associated with the prior approval of construction or modification of the tower or base
station unless the non-compliance is due to an increase in height, increase in width, addition of cabinets,
or new excavation that does not exceed the corresponding “substantial change” thresholds identified
above. We further provide that the changes in height resulting from a modification should be measured
from the original support structure in cases where the deployments are or will be separated horizontally,
such as on buildings’ rooftops; in other circumstances, changes in height should be measured from the
dimensions of the tower or base station inclusive of originally approved appurtenances and any
modifications that were approved prior to the passage of the Spectrum Act. Beyond these standards for
what constitutes a substantial change in the physical dimensions of a tower or base station, we further
provide that for applications covered by Section 6409(a), States and localities may continue to enforce
and condition approval on compliance with generally applicable building, structural, electrical, and safety
codes and with other laws codifying objective standards reasonably related to health and safety.
189.
We initially conclude that we should adopt a test that is defined by specific, objective
factors rather than the contextual and entirely subjective standard advocated by the IAC and
municipalities. As we discuss in detail below, Congress took care to refer, in excluding certain
modifications from mandatory approval requirements, to those that would substantially change the tower
or base station’s “physical dimensions.” We also find that Congress intended approval of covered
requests to occur in a timely fashion.516 While we acknowledge that the IAC approach would provide
municipalities with maximum flexibility to consider potential effects, we are concerned that it would
invite lengthy review processes that conflict with Congress’s intent. Indeed, some municipal commenters
anticipate their review of covered requests under a subjective, case-by-case approach could take even
longer than their review of collocations absent Section 6409(a).517 We also anticipate that disputes arising
from a subjective approach would tend to require longer and more costly litigation to resolve given the
more fact-intensive nature of the IAC’s open-ended and context-specific approach. We find that an
objective definition, by contrast, will provide an appropriate balance between municipal flexibility and
the rapid deployment of covered facilities. We find further support for this approach in State statutes that
have implemented Section 6409(a), all of which establish objective standards.518
190.
We further find that the objective test for “substantial increase in size” under the
Collocation Agreement should inform our consideration of the factors to consider when assessing a
“substantial change in physical dimensions.” This reflects our general determination that definitions in
the Collocation Agreement and NPA should inform our interpretation of similar terms in Section 6409(a).
Further, as noted in the Infrastructure NPRM, the Commission has previously relied on the Collocation
Agreement’s test in comparable circumstances, concluding in the 2009 Declaratory Ruling that
collocation applications are subject to a shorter shot clock under Section 332(c)(7) to the extent that they
do not constitute a “substantial increase in size of the underlying structure.”519 The Commission has also
applied a similar objective test to determine whether a modification of an existing registered tower
requires public notice for purposes of environmental review.520 We note that some municipalities support
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this approach,521 and we further observe that the overwhelming majority of State collocation statutes
adopted since the passage of the Spectrum Act have adopted objective criteria similar to the Collocation
Agreement test for identifying collocations subject to mandatory approval.522 We note as well that there
is nothing in the record indicating that any of these objective State-law tests have resulted in objectionable
collocations that might have been rejected under a more subjective approach. Therefore, we are
persuaded that it is reasonable to look to the Collocation Agreement test as a starting point in interpreting
the very similar “substantial change” standard under Section 6409(a). We further decide, however, to
modify and supplement the factors to establish an appropriate balance between promoting rapid wireless
facility deployment and preserving States’ and localities’ ability to manage and protect local land-use
interests.
191.
First, we decline to adopt the Collocation Agreement’s exceptions that allow
modifications to exceed the usual height and width limits when necessary to avoid interference or shelter
the antennas from inclement weather.523 We agree with CA Local Governments that these issues pose
technically complex and fact-intensive questions that many local governments cannot resolve without the
aid of technical experts; modifications that would not fit within the Collocation Agreement’s height and
width exceptions are thus not suitable for expedited review under Section 6409(a).524
192.
Second, we conclude that the limit on height and width increases should depend on the
type and location of the underlying structure. Under the Collocation Agreement’s “substantial increase in
size” test, which applies only to towers, a collocation constitutes a substantial increase in size if it would
increase a tower’s height by 10% or by the height of one additional antenna array with separation from
the nearest existing antenna not to exceed twenty feet, whichever is greater.525 In addition, the
Collocation Agreement authorizes collocations that would protrude by twenty feet, or by the width of the
tower structure at the level of the appurtenance, whichever is greater.526 We find that the Collocation
Agreement’s height and width criteria are generally suitable for towers, as was contemplated by the
Agreement.
193.
These tests were not designed with non-tower structures in mind, however, and we find
that they may often fail to identify substantial changes to non-tower structures such as buildings or poles,
particularly insofar as they would permit height and width increases of 20 feet under all circumstances.
Instead, considering the proposals and arguments in the record and the purposes of the provision, we
conclude that a modification to a non-tower structure that would increase the structure’s height by more
than 10% or 10 feet, whichever is greater, constitutes a substantial change under Section 6409(a).
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Permitting increases of up to 10% has significant support in the record.527 Further, we find that the
adoption of a fixed minimum best serves the intention of Congress to advance broadband service by
expediting the deployment of minor modifications of towers and base stations. Without such a minimum,
we find that the test will not properly identify insubstantial increases on small buildings and other short
structures, and may undermine the facilitation of collocation, as vertically collocated antennas often need
10 feet of separation and rooftop collocations may need such height as well.528 Further, the fact that the
10-foot minimum is substantially less than the 20-foot minimum limit under the Collocation Agreement
and many State statutes or the 15-foot limit proposed by some commenters provides us additional
assurance that our interpretation of what is considered substantial under Section 6409(a) is reasonable.529
194.
We also provide, as suggested by Verizon and PCIA, that a proposed modification of a
non-tower structure constitutes a “substantial change” under Section 6409(a) if it would protrude from the
edge of the structure more than six feet.530 We find that allowing for width increases up to six feet will
promote the deployment of small facility deployments by accommodating installation of the mounting
brackets/arms often used to deploy such facilities on non-tower structures, and that it is consistent with
small facility deployments that municipalities have approved on such structures.531 We further note that it
is significantly less than the limits in width established by most State collocation statutes adopted since
the Spectrum Act.532 We therefore find that six feet is the appropriate objective standard for substantial
changes in width for non-tower structures, rather than the alternative proposals in the record.
195.
We decline to apply the same substantial change criteria to utility structures as apply to
towers. While Verizon argues in an ex parte that this approach is justified because of the “significant
similarities” between towers and utility structures, its own comments note that in contrast to “macrocell
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towers,” utility structures are “smaller sites[.]”533 Because utility structures are typically much smaller
than traditional towers, and because utility structures are often located in easements adjacent to vehicular
and pedestrian rights-of-way where extensions are more likely to raise aesthetic, safety, and other issues,
we do not find it appropriate to apply to such structures the same substantial change criteria applicable to
towers. We further find that towers in the public rights-of-way should be subject to the more restrictive
height and width criteria applicable to non-tower structures rather than the criteria applicable to other
towers. We note that, to deploy DAS and small-cell wireless facilities, carriers and infrastructure
providers must often deploy new poles in the rights-of-way. Because these structures are constructed for
the sole or primary purpose of supporting Commission-licensed or authorized antennas, they fall under
our definition of “tower.” They are often identical in size and appearance, however, to utility poles in the
area, which do not constitute towers.534 As a consequence, applying the tower height and width standards
to these poles constructed for DAS and small-cell support would mean that two adjacent and nearly
identical poles could be subject to very different standards. To ensure consistent treatment of structures
in the public rights-of-way, and because of the heightened potential for impact from extensions in such
locations,535 we provide that structures qualifying as towers that are deployed in public rights-of-way will
be subject to the same height and width criteria as non-tower structures.
196.
We agree with commenters that our substantial change criteria for changes in height
should be applied as limits on cumulative changes; otherwise, a series of permissible small changes could
result in an overall change that significantly exceeds our adopted standards.536 Specifically, we find that
whether a modification constitutes a substantial change must be determined by measuring the change in
height from the dimensions of the “tower or base station” as originally approved or as of the most recent
modification that received local zoning or similar regulatory approval prior to the passage of the
Spectrum Act, whichever is greater.
197.
We decline to provide that changes in height should always be measured from the
original tower or base station dimensions, as suggested by some municipalities. As with the original
tower or base station, discretionary approval of subsequent modifications reflects a regulatory
determination of the extent to which wireless facilities are appropriate, and under what conditions. At the
same time, we decline to adopt industry commenters’ proposal always to measure changes from the last
approved change or the effective date of the rules.537 Measuring from the last approved change in all
cases would provide no cumulative limit at all. In particular, since the Spectrum Act became law,
approval of covered requests has been mandatory and therefore, approved changes after that time may not
establish an appropriate baseline because they may not reflect a siting authority’s judgment that the
modified structure is consistent with local land use values. Because it is impractical to require parties, in
measuring cumulative impact, to determine whether each pre-existing modification was or was not
required by the Spectrum Act, we provide that modifications of an existing tower or base station that
occur after the passage of the Spectrum Act will not change the baseline for purposes of measuring
533
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substantial change. Consistent with our determination above that a tower or base station is not covered by
Section 6409(a) unless it received such approval,538 this approach will in all cases limit modifications that
are subject to mandatory approval to the same modest increments over what the relevant governing
authority has previously deemed compatible with local land use values. We further find that, for
structures where collocations are separated horizontally rather than vertically (such as building rooftops),
substantial change is more appropriately measured from the height of the original structure, rather than
the height of a previously approved antenna. Thus, for example, the deployment of a 10-foot antenna on
a rooftop would not mean that a nearby deployment of a 20-foot antenna would be considered
insubstantial.
198.
Again drawing on the Collocation Agreement’s test, we further provide that a
modification is a substantial change if it entails any excavation or deployment outside the current site of
the tower or base station. As in the Collocation Agreement, we define the “site” for towers outside of the
public rights-of-way as the current boundaries of the leased or owned property surrounding the tower and
any access or utility easements currently related to the site. For other towers and all base stations, we
further restrict the site to that area in proximity to the structure and to other transmission equipment
already deployed on the ground.
199.
We also reject the PCIA and Sprint proposal to expand the Collocation Agreement’s
fourth prong, as modified by the 2004 NPA, to allow applicants to excavate outside the leased or licensed
premises.539 Under the NPA, certain undertakings are excluded from the Section 106 review, including
“construction of a replacement for an existing communications tower and any associated excavation that
. . . does not expand the boundaries of the leased or owned property surrounding the tower by more than
30 feet in any direction or involve excavation outside these expanded boundaries or outside any existing
access or utility easement related to the site.”540 The NPA exclusion from Section 106 review, however,
applies to replacement of “an existing communications tower.” In contrast, as discussed above,
“replacement,” as used in Section 6409(a)(2)(C), relates only to the replacement of “transmission
equipment,”541 not the replacement of the supporting structures. Thus, the activities covered under
Section 6409(a) are more nearly analogous to those covered under the Collocation Agreement than under
the replacement towers exclusion in the NPA. We therefore agree with localities comments that any
eligible facilities requests that involve excavation outside the premises should be considered a substantial
change, as under the fourth prong of the Collocation Agreement’s test.542
200.
Based on our review of the record and various state statutes, we further find that a
modification constitutes a substantial change in physical dimensions under Section 6409(a) if the change
(1) would defeat the existing concealment elements of the tower or base station, or (2) does not comply
with pre-existing conditions associated with the prior approval of construction or modification of the
tower or base station.543 The first of these criteria is widely supported by both wireless industry and
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municipal commenters, who generally agree that a modification that undermines the concealment
elements of a stealth wireless facility, such as painting to match the supporting façade or artificial tree
branches, should be considered substantial under Section 6409(a).544 We agree with commenters that in
the context of a modification request related to concealed or “stealth”-designed facilities—i.e., facilities
designed to look like some feature other than a wireless tower or base station—any change that defeats
the concealment elements of such facilities would be considered a “substantial change” under Section
6409(a).545 Commenters differ on whether any other conditions previously placed on a wireless tower or
base station should be considered in determining substantial change under Section 6409(a). After
consideration, we agree with municipal commenters that a change is substantial if it violates any
condition of approval of construction or modification imposed on the applicable wireless tower or base
station,546 unless the non-compliance is due to an increase in height, increase in width, addition of
cabinets, or new excavation that does not exceed the corresponding “substantial change” thresholds we
identify above. In other words, modifications qualify for Section 6409(a) only if they comply, for
example, with conditions regarding fencing, access to the site, drainage, height or width increases that
exceed the thresholds we adopt above, and other conditions of approval placed on the underlying
structure. This approach, we find, properly preserves municipal authority to determine which structures
are appropriate for wireless use and under what conditions, and reflects one of the three key priorities
identified by the IAC in assessing substantial change.547
201.
We agree with PCIA that legal, non-conforming structures should be available for
modification under Section 6409(a), as long as the modification itself does not “substantially change” the
physical dimensions of the supporting structure as defined here.548 We accordingly reject municipal
arguments that any modification of an existing wireless tower or base station that has “legal, nonconforming” status should be considered a “substantial change” to its “physical dimensions.”549 As PCIA
argues, the approach urged by municipalities could thwart the purpose of Section 6409(a) altogether, as
simple changes to local zoning codes could immediately turn existing structures into legal, nonconforming uses unavailable for collocation under the statute.550 Considering Congress’s intent to
(Continued from previous page)
the record for including these criteria, we find it appropriate to include them as criteria of the substantial change test.
Further, we find that, as with building codes, Congress did not intend to exempt covered modifications from
compliance with such elements and conditions or to undermine such conditions, whether or not they affect the
physical dimensions of the wireless tower or base station, and that Section 6409(a) in any case permits States and
localities to condition a covered request on compliance with such criteria or otherwise require a covered request to
meet these criteria. Thus, as discussed below, even if we were not persuaded that a modification that violates one of
these criteria should be considered a substantial change, we would nevertheless conclude that States and localities
may require covered requests to meet these criteria.
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promote wireless facilities deployment by encouraging collocation on existing structures, and considering
the requirement in Section 6409(a) that States and municipalities approve covered requests
“[n]otwithstanding . . . any other provision of law,” we find the municipal commenters’ proposal to be
unsupportably restrictive.551
202.
The record also reflects general consensus that wireless facilities modification under
Section 6409(a) should remain subject to building codes and other non-discretionary structural and safety
codes.552 As municipal commenters indicate, many local jurisdictions have promulgated code provisions
that encourage and promote collocations and replacements through a streamlined approval process, while
ensuring that any new facilities comply with building and safety codes and applicable Federal and State
regulations.553 Consistent with that approach on the local level, we find that Congress did not intend to
exempt covered modifications from compliance with generally applicable laws related to public health
and safety.554 We therefore conclude that States and localities may require a covered request to comply
with generally applicable building, structural, electrical, and safety codes or with other laws codifying
objective standards reasonably related to health and safety, and that they may condition approval on such
compliance. In particular, we clarify that Section 6409(a) does not preclude States and localities from
continuing to require compliance with generally applicable health and safety requirements on the
placement and operation of backup power sources, including noise control ordinances if any.
203.
We further clarify that eligible facility requests covered by Section 6409(a) must still
comply with any relevant Federal requirement, including any applicable Commission, FAA, NEPA, or
Section 106 requirements. We find that this interpretation is supported in the record, addresses a concern
raised by several municipal commenters and the IAC, and is consistent with the express direction in
Section 6409(a) that the provision is not intended to relieve the Commission from the requirements of
NEPA and NHPA.555
*

*

*

204.
In sum, we find that the definitions, criteria, and related clarifications we adopt for
purposes of Section 6409(a) will provide clarity and certainty, reducing delays and litigation, and thereby
facilitate the rapid deployment of wireless infrastructure and promote advanced wireless broadband
services. At the same time, we conclude that our approach also addresses concerns voiced by municipal
commenters and reflects the priorities identified by the IAC.556 We conclude that this approach reflects a
reasonable interpretation of the language and purposes of Section 6409(a) and will serve the public
interest.
2.

Application Review Process, Including Timeframe for Review

205.
Background. In the Infrastructure NPRM, the Commission sought comment on whether
Section 6409(a) places any particular limitations on the application filing and review process, and if so,
how to implement such limitations.557 The Commission proposed to find that State or local governments
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