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Foxx, Drew

From: Foxx, Drew

Sent: Monday, August 12, 2024 12:41 PM

To: Foxx, Drew

Subject: RE: Record number NAVAR-24-0007

From: Kathy Rountree <kdztree@yahoo.com>  

Sent: Friday, August 9, 2024 2:32 PM 

To: Foxx, Drew <Drew.Foxx@coloradosprings.gov> 

Subject: Re: Record number NAVAR-24-0007 

 

CAUTION! - External Email. Malware is most commonly spread through unknown email attachments and links. 
DO NOT open attachments or click links from unknown senders or unexpected email!  

Hey Drew, 
 
Another thought.  Their request for a 9-foot accessory structure, on the property line, we are opposed to.  It would no 
doubt affect our property value. 
 
 
Thank you. 
 
Dan and Kathy Rountree 
 
 
On Friday, August 9, 2024 at 02:05:45 PM MDT, Kathy Rountree <kdztree@yahoo.com> wrote:  
 
 
Hi Drew, 
 
It was nice speaking with you the other day.  I appreciate all the information about the non-use variance that is being 
requested under the record number NVAR-24-0007.  We wanted to give you some of our preliminary comments, concerns 
and objections.   
 
We are opposed to their request of eliminating of the 10 -foot setback requirement.  We feel that without the 10-foot set-
back requirement remaining in place, it could have a major impact on our property value.  Also, if an enlarged turnaround 
is the goal, there should be enough space to do so without eliminating the setback requirement. There is only so much 
that can be done on the side of a hill. 
 
Thank you. 
 
Dan and Kathy Rountree 



October 28, 2024 
 
VIA EMAIL (drew.foxx@coloradosprings.gov) 
 
City of Colorado Springs 
Planning and Development 
Attn: Drew Foxx 
30 S. Nevada Ave., Ste. 701 
Colorado Springs, CO 80903 
 

RE: Non-Use Variance Request – Application No. NVAR-24-0007 (1220 Eagle 
Rock Rd, Colorado Springs, CO 80918) 

  Kathy & Dan Rountree Submission in Opposition to Variance Request  
 
Dear Mr. Foxx: 
 
As we have discussed, this Submission is made in opposition to the Non-Use Variance 
Request No. NVAR-24-0007 (the “Request”) made by John Fernandez for his property 
located at 1220 Eagle Rock Rd in Colorado Springs (the “Property”). We live in the 
neighboring property, 1210 Eagle Rock Rd. 
 
The Request relates to the property line between our property and the Property. In 2003, 
both properties had common ownership, and a shotcrete retaining wall was created on our 
property for erosion control. Unrealized at the time, a portion of that wall continued over 
the property line onto the Property (the “Encroachment”). 
 
The Request is to allow for a single-tier 9-foot high wall located within 2 feet of the property 
line between our property and the Property, in conjunction with removal of the 
Encroachment. For the reasons set forth in this Submission, we do not believe that the 
variance is appropriate, and request that it be denied. [Note: we are not arguing that the 
Encroachment should not be removed. In fact, we have been attempting to resolve this 
issue with the Fernandezes for many months.]  
 
Mr. Fernandez’s purported justifications for the variance include the following: 
 

1. The Encroachment is “extraordinary,” “unsafe,” renders the Property “unusable,” 
and has caused “damage” because it was “unapproved and unpermitted.” 

2. The Request is necessary to maintain privacy. 
3. The Request (single-tier, 9-ft high, within 2 feet of property line) is the superior 

solution. 
 
None of these justifications support granting the Request. 
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A. Overview 
 
We believe that a timeline of relevant events is helpful in attempting to properly evaluate 
the Request and put it in relevant context [Note: the referenced Exhibits are attached to 
this Submission]: 
 

Date Action 
12/26/16 John Fernandez confirmed knowledge of encroachment 

• “Part of the southern retaining wall is built on the other side of the 
parcel. I am unsure of the impacts at this time from both a 
construction and city perspective as the final site developmental 
plan is still in draft. It is roughly 6 feet on the other side of the land 
boundary.” [Ex. 2] 

1/3/19 John Fernandez confirmed that he chose not to remove the 
encroachment and convinced the city not to require it: 
• “We had to make some compromises both with the city and the 

builder so as not to inconvenience our individual property 
boundaries. I sent the previous information about part of your 
concrete wall crossing over based on the latest survey that was 
done as part of our city required site development plan. The city 
initially wanted us to work with you to remove the wall since it 
disturbed the respective property. The second option was for us 
to work together and pay to have each land accomplish a new 
survey to draw new property boundary lines so the wall would be 
included on your side. We did not agree with either of these 
options and worked with our builder and the city to show that 
we could have a reasonable excavation plan without disturbing 
the area.” [Ex. 3] 

10/4/23 Ethan Shafer email re: signed Improvement Location Certificate 
• Purchased the lot in 2016 with the existing condition [Ex. 4] 

4/8/24 Kerri Schott email to John Fernandez 
• Wall built as 2-tier, altered with shotcrete to further fortify the 

larger wall 
• Purchased the property in 2016 with the existing conditions 
• “And you need to consider how you will construct this wall without 

crossing neighbor property lines (communication with the 
neighbor will be important due to the challenges of construction of 
a tall wall from the other side if the wall is to be located right on the 
property line)” [Ex. 5] 

~5/4/24 Mr. Fernandez removes trees providing privacy [Ex. 6] 
5/28/24 Mr. Fernandez submits plan R189939 (two tiered retaining wall 

system that did not exceed 7’ height and fencing) [Ex. 12] 
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5/31/24 Pikes Peak Regional Building Department approves permit R189939 
(two tiered retaining wall system that did not exceed 7’ height and 
fencing) [Ex. 12] 

8/8/24 Colorado Springs Planning and Development Report on nonuse 
variance application 
• Explain/justify why wall need to exceed 4’ 
• Every effort should be made to limit cut/fall and wall to be no more 

than 4’ or tiered with 4’ separation 
• “Additional driveway space is not justification.”  
[Ex. 8] 

8/8/24 Fernandez nonuse variance request/Project Statement 
• “The geological/physical damage to the property was not due to 

our fault or negligence on our part. It is considered extraordinary 
given the physical conditions are measured at 75’ long x 15’ wide x 
5-12’ high.” 

• “The end goal is to safely reconstitute the damaged area while 
minimizing distribution to Hillside features to a functioning and 
usable conditions that meets city code.” 

• “We would like to safely remove and remediate the area with an 
approved and documented site plan as part of our property. There 
is an unknown safety, maintenance, and reliability risk we inherit 
by the continued existence of the structure on our property.” 

• NOTE: NO mention of driveway 
• However… attached site plan shows “proposed concrete driveway 

area: 1,728 sq. ft.” 
[Ex. 7 & 9] 

8/27/24 Fernandez nonuse variance request/Project Statement 
• “The current encroached retaining wall does not align with the goal 

of ‘maintaining the privacy of homes and safe streets for families’ 
until reconstitution of the area by this request.” 

• NOTE: NO mention of driveway 
[Ex. 10] 

9/10/24 Colorado Springs Planning and Development Report on nonuse 
variance application 
• “[P]lease elaborate what aspects of the existing shotcrete wall are 

‘damaged’ or problematic as you refer to it as ‘damaged area’.” 
• “Please clarify why previously approved permit R189939 

approved on 5/31/24 as designed/approved is no longer a 
suitable alternative (two tiered retaining wall system that did not 
exceed 7’ height and fencing).” 

[Ex. 11-12] 
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9/19/24 Entech engineering letter: 
• “It is the opinion of Entech Engineering, Inc. that a single tiered 

cast-in-place concrete wall will provide the most structurally 
sound and economical earth retention system in this area to 
support the existing conditions and anticipated driveway 
expansion.” 

[Ex. 13] 
9/24/24 Colorado Springs Planning and Development Report on nonuse 

variance application 
• “Discuss the potential to have to relocate the wall within two-feet 

of the proposed wall. Please clarify the request to have the option 
to relocate the wall at or within two-feet of the property line.” 

[Ex. 14] 
9/24/24 Fernandez nonuse variance request/Project Statement 

• Two-tier wall design map 
• NOTE: NO mention of driveway 
[Ex. 14 & 15] 

10/15/24 Fernandez nonuse variance request/Project Statement 
• Encroached area is “physically unusable for any purposes until 

reconstituted.” 
• “A two-tiered wall design requires unnecessary removal of 

additional native vegetation and trees.” 
o 2-tier design will disturb more of the natural vegetation 

• “unapproved and unpermitted shotcrete” 
• “must remediate the area disturbed by 1210 Eagle Rock residents” 
• “unnatural land form (‘shotcrete’ structure) on the property” 
• “restore reasonable use of the damaged area” 
• “extraordinary geological feature” 
• “project design DOES NOT change any property boundary lines 

with the surrounding property” 
• doesn’t maintain privacy  
• encroachment is “unsafe for existing residents and anyone 

accessing the property” because it was constructed without a 
permit and violated city code 

[Ex. 16] 
 

B. Unified Development Code Requirements 
 
The Request is contrary to the requirements of UDC code 7.2.610, which provides that 
retaining walls are limited to 4 feet in height with no more than two piers separated by 4-6 
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feet. [Ex. 1 & 8] The Request seeks approval for a wall over double the height of the 
established limit, and within 2 feet of the property line. 
 

C. Mr. Fernandez knew of and had no objection to the Encroachment since shortly 
after he purchased the Property 

 
Mr. Fernandez’s argument—that the Encroachment is unsafe and has damaged the 
Property—is belied by his admitted knowledge and prior actions. Mr. Fernandez was fully 
aware of the Encroachment as early as December 26, 2016. [Ex. 2] And as the City has 
noted on at least 2 occasions, Mr. Fernandez bought the Property with the Encroachment 
as an existing condition. [Ex.4-5] 
 
Notably, in or around January of 2019, Mr. Fernandez resisted the City’s request that the 
Encroachment be removed as part of a proposed Site Development Plan for the Property: 
 

“We had to make some compromises both with the city and the builder 
so as not to inconvenience our individual property boundaries. I sent the 
previous information about part of your concrete wall crossing over based on 
the latest survey that was done as part of our city required site development 
plan. The city initially wanted us to work with you to remove the wall 
since it disturbed the respective property. The second option was for us to 
work together and pay to have each land accomplish a new survey to draw 
new property boundary lines so the wall would be included on your side. We 
did not agree with either of these options and worked with our builder 
and the city to show that we could have a reasonable excavation plan 
without disturbing the area.” [Ex. 3] 

 
In light of these facts, Mr. Fernandez’s current assertions are insincere at best, and do not 
justify the Request. 
 

D. The actual reason for the Request 
 
When viewed in context, the Request appears to be driven by Mr. Fernandez’s desire to 
expand the driveway on the Property. Indeed, In May of 2024, Mr. Fernandez requested and 
received a permit for a two-tiered retaining wall system. [Ex. 12] However, he let that 
permit expire and requested the variance several months later. Notably, the site plan 
attached to the initial Request shows an addition of “proposed concrete driveway area: 
1,728 sq. ft.” [Ex. 9, at p.5] 
 
In its initial response to the Request, however, the City correctly informed Mr. Fernandez 
that “[a]dditional driveway space is not justification.” [Ex. 8] As a result, none of Mr. 
Fernandez’s subsequent submissions mention the driveway. [Ex. 10, 14, 15 & 16] Mr. 
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Fernandez’s engineer, however, confirmed what is driving the Request: the proposed 
retaining wall is to support “the existing conditions and anticipated driveway expansion.” 
[Ex. 13] 
 

E. Mr. Fernandez’s is not legitimately concerned with privacy 
 
While Mr. Fernandez identifies the need for privacy as a justification for the Request, again 
his actions prove otherwise. The area around the Encroachment previously contained 
several large trees that provided significant privacy between our property and theirs. In or 
around early May of 2025, however, Mr. Fernandez removed these trees and the privacy 
they provided. [Ex. 6] Accordingly, Mr. Fernandez’s newfound desire for privacy does not 
justify the Request. 
 

F. The requested 9-ft high single-tier retaining wall is not necessary 
 
Mr. Fernandez initially requested and received a permit for a two-tiered retaining wall. [Ex. 
12] In fact, a two-tiered wall would be consistent with existing conditions on the Property, 
where there it a tiered timber retaining wall on the west side. [Ex. 15]  
 
Yet the Request seeks approval for a wall over double the allowed height, with essentially 
no set-back from the property line. As discussed above, the only thing that this extreme 
variance is “necessary” for is the Fernandez’s desired driveway expansion.  
 
 
Based on the reasons set forth in this Submission, we respectfully ask that the Request be 
denied. We will look forward to further discussing our position at the November 13, 2024 
public meeting with the Commissioners. 
 
Kathy & Dan Rountree 
1210 Eagle Rock Rd 
Colorado Springs, CO 80918 
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