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LETTER FROM MAYOR YEMI  


Dear residents of  


Colorado Springs,  


It is with a deep 
sense of purpose and 
commitment that I present 
to you the City’s 2025-  


2030 Homelessness 
Response Action Plan. 


This is a shared vision for an actionable and 
comprehensive approach to addressing one of 
our community’s most pressing issues. 


Implementing a human-centered design process,  


this strategic plan intentionally reflects the voices,  


insights, and expertise of community members,  


service providers, local businesses, and those with  


lived experience. Through these partnerships, we  


have crafted a plan that prioritizes enforcement and  


cleanup, street outreach and shelter, homelessness  


prevention, employment, housing and supportive  


services, collaboration and public information.  


Building upon the successes of key City 
programs and using data-driven decisions to 
guide our response, this plan presents clear 
roles and funding priorities for the City in the 
community-wide effort to keep homelessness 
rare, brief, and non-recurring. 


Homelessness is an issue that impacts all of us. 
Whether I’m speaking with residents, hearing 
from businesses, or speaking with service 
providers, the concern is clear — homelessness 
weighs heavily on our community. As Mayor, 
I want to ensure we are striking a balance 
between compassion and public safety. It is 
imperative we care for our residents who are 
experiencing homelessness, while continuing to 
meet the public safety needs of our community. 


Colorado Springs has become an example  


across the state and country for our approach  


in addressing homelessness. And while other  


cities are seeing a rise in those experiencing  


homelessness, thanks to our coordinated  


strategies, over the last several years we have  


made strides in reducing the total number of  


people experiencing homelessness. But there is  


still much more we can and need to do. This plan  


expands on our current successes and allows us  


to explore new and innovative solutions.  


Government cannot solve this issue alone. Tackling  


homelessness demands a multifaceted approach  


and it takes a village. Our city is blessed to have a  


strong network of dedicated partners—including  


nonprofit organizations, faith-based groups,  


businesses, and community members—working  


together to address homelessness in Colorado  


Springs. Strengthening these partnerships is  


essential to meeting our shared goals.  


To our community partners, I SEE YOU and I  


THANK YOU for your partnership in this important  


work! Our city is stronger because of you, and I  


am committed to working alongside you as we  


continue to build a city where everyone has the  


opportunity to thrive. A city of great neighbors and  


neighborhoods. A safe, economically prosperous,  


culturally rich, welcoming, and vibrant world-class  


city on a hill that shines brightly.  


Together, WE are Colorado Springs.  


Onward and upward,


Yemi Mobolade  


Mayor, Colorado Springs  
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OUR APPROACH  


The City of Colorado Springs Homelessness Response Action Plan builds on past community efforts 
that expanded facilities and programs. It aims to establish a coordinated, responsive system that 
urgently supports people experiencing homelessness in finding a pathway to permanent housing. 
Informed by feedback from thousands of community members, the plan balances compassion with 
public safety – connecting unsheltered individuals to shelter, housing, and essential services, while 
also addressing criminal behavior to create a safer, more supportive environment for all. The plan’s 
priorities guide a comprehensive strategy focused on both immediate needs and long-term solutions.  
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HOW WE WILL SUCCEED  


Unified Vision and Collaboration  
Foster strong partnerships across local governments, nonprofits, and community 
organizations to create a cohesive and coordinated response to challenges with 
shared goals, shared resources, and shared measures.  


Data-Driven Decisions and Accountability  
Improve data collection and use reliable, timely data and best practices to 
guide our strategies, regularly measuring progress, and adjusting our approach 
based on outcomes. Transparent reporting will keep our team and stakeholders 
accountable to outcomes and build public trust.  


Sustainable Resource Allocation  
Prioritize resources for long-term impact, investing in initiatives that address root 
causes, support resilience, and deliver lasting results. 


CITY VISION  
Colorado Springs will be a safe, economically prosperous, culturally rich, welcoming, and vibrant 
world-class American City on a hill that shines brightly.  


CITY MISSON  
To provide exceptional service, respond to evolving needs, and plan for the future to promote a 
flourishing community. 


In our efforts to prevent and end homelessness, this means:  


• A community where homelessness is rare, brief, and non-recurring  


• A community that fosters opportunity and supports livability.  


• A community where services are effective, well-coordinated and if people experience 
homelessness, there is a clear path back to health, housing and work.  


ORGANIZATIONAL VALUES  
Transparent - Build trust with residents. Foster accountability, promote open 
and good governance. 


Proactive  - Act with a forward-thinking mindset and engage in strategic doing to  


address challenges, opportunities, and needs before they become urgent or critical.  


Approachable  - Be accessible, open, and welcoming to all, regardless of 
education level, status, or background, ensuring information is easily accessible 
to all residents. 
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THE CITY’S ROLE IN  
HOMELESSNESS RESPONSE  
The City doesn’t directly provide homelessness or housing services, but we are committed to actively 
addressing this complex issue and its profound impact on our community.  


FUND  
HOUSING & HOMELESSNESS RESPONSE DEPARTMENT  


Manage and allocate City general fund and federal funds to support local nonprofits,  


construction, housing, facilities, or programs related to homelessness prevention and response.  


  
  


ENFORCE & PROTECT  
POLICE DEPARTMENT: HOMELESS OUTREACH TEAM (HOT)  


Enforce City ordinances and State statutes with care and compassion while providing 
resources to those experiencing homelessness.  


  
  


MUNICIPAL COURT: HOMELESS OUTREACH COURT  


  
  


An alternative justice program that focuses on sanctions related to the resolution of  


homeless status and, in collaboration with community navigators, offer resources to 
defendants who are unhoused.  


PARKS, RECREATION & CULTURAL SERVICES DEPARTMENT: URBAN TRAILS PARK RANGERS  


Patrol, maintain, and coordinate cleanups of City trails to mitigate environmental concerns.    


FIRE DEPARTMENT: OPERATIONS DIVISION  


Provides fire and emergency medical service (EMS) response.    


FIRE DEPARTMENT: DIVISION OF FIRE MARSHAL  


Conduct fire investigations, mitigate fire hazards, and provide community fire safety education.    


PIKES PEAK REGIONAL OFFICE OF EMERGENCY MANAGEMENT (PPROEM)  


Coordinate with partners to help ensure community resources are effectively mobilized  


to support emergency warming shelter operations before and during extreme cold events.  
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CLEAN  
NEIGHBORHOOD SERVICES  


 
 


Enforce City ordinances related to blight, working in collaboration with the Colorado 
Springs Police Department, and clean campsites to reduce fire hazards and prevent 
waterway pollution.  


EMPLOYMENT  
PUBLIC WORKS DEPARTMENT: WORKCOS  


  
 


Employ individuals residing at local shelters or in transitional housing programs, who are 
participating in case management, to maintain City medians and right-of-ways.  


COLLABORATE & INFORM  
HOUSING & HOMELESSNESS RESPONSE DEPARTMENT  


  
  


Bring together community organizations, policy makers, service providers, and affected 
individuals to collaboratively develop and implement effective solutions.  


COMMUNICATIONS DEPARTMENT  


  
  


Provide transparent, proactive, and accessible communication to foster community 
engagement in addressing homelessness.  


STREET OUTREACH  
FIRE DEPARTMENT: HOMELESS OUTREACH PROGRAM (HOP)  


 
 


Provide targeted, intensive outreach, and navigation of services to very-high needs 
individuals experiencing homelessness.  


FIRE DEPARTMENT: TRANSITIONAL ASSISTANCE PROGRAM (TAP)  


 
 


Provide intensive community navigation services for defendants and inmates who are at 
risk of being homeless or are experiencing homelessness.  
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STRATEGIC PRIORITY AREAS & ACTIONS  


ENFORCEMENT & CLEANUP 
By expanding effective response models and working with 
business districts and neighborhoods most impacted by 
homelessness, we will keep public spaces clean, welcoming,  
and conducive to the well-being of everyone in the community.  


Enhance community safety to ensure all residents are protected.  


· Increase the Police Department’s Homeless Outreach Team from six to 
eight officers.  


· Provide a toolkit to business owners on how to access resources 
available for trespassing, vandalism, waste cleanup, etc.  


· Implement fire prevention strategies to reduce encampment related fire hazards.  


· Review and amend Ordinance #9.2.112, regarding sit/lie boundaries, 
enforcement capabilities, and consequences.  


· Continue Urban Park and Trail Ranger program to increase public safety 
on trails.  


· Assess criminal activities perpetrated on and by the unhoused 
community, including the distribution of illegal substances, and create 
strategies to address patterns.  


Continue to improve clean-up response and property retrieval  
processes to keep the environment inviting and safe for all.  


· Expand right-of-way cleaning in business districts in high-traffic 
pedestrian areas.  


· Address accumulation of debris from encampments by 
granting authority to Urban Trails Park Rangers to post camps on Parks 
property and assist with cleanup.  


· Implement a “Handouts Don’t Help” campaign to discourage giving  


money to panhandlers and to reduce the negative impact of handouts  


such as food and clothing, that often end up as litter and in our waterways.  


· Monitor trash receptacles the City provides near high traffic and service areas  


to ensure they are being used appropriately and to prevent illegal dumping.  


· Establish a system for unsheltered individuals to store and reclaim their 
belongings to reduce litter and prevent the loss of essential items like 
identification, medication, and medical equipment.  
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STRATEGIC PRIORITY AREAS & ACTIONS  


STREET OUTREACH & SHELTER  


By expanding outreach services and ensuring that outreach 
teams can swiftly link unsheltered individuals to safe 
shelter and ongoing navigation support, we can help people 
experiencing homelessness access both short-term relief and 
stable housing.  


Expand street outreach services to provide consistent and 
compassionate engagement with people experiencing 
homelessness.  


· Collaborate with the Pikes Peak Continuum of Care and street outreach 
providers to develop street outreach standards that outline service 
expectations.  


· Encourage coordination with health and behavioral health services in 
street outreach.  


· Partner with shelters and housing providers to ensure outreach teams 
can swiftly connect individuals to safe shelter, housing options, and 
wraparound services.  


· Explore the use of technology to map where street outreach is occurring 
and the location of encampments to help the community better plan for 
and measure street outreach efforts.  


· Identify new funding to continue supporting the Fire Department’s 
Homeless Outreach Program to expand street outreach to vulnerable 
and very high needs individuals experiencing homelessness and 
exhibiting high-acuity behaviors.  


Explore partnerships to provide safe shelter for populations 
with special needs including seniors, adults with chronic 
medical conditions, and families with children.  


· Continue convening medical and homeless service providers to improve 
access to shelter and services for those who cannot consistently and 
independently complete activities of daily living.  


· Convene with the Family Services Collaborative and McKinney-Vento  


liaisons to assess and create solutions for family shelter and service needs.  


· Assist with acquisition or development of non-congregate shelter and  


commit funds toward capacity building or supportive services.  
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Continue regional collaboration to provide emergency sheltering for extreme cold 
weather response to keep unsheltered residents safe.  


· Continue to refine the plan for providing temporary shelter and services during extreme cold weather 
events and assess the need for additional extreme weather event coordination.  


· Partner with service providers to create a pool of trained volunteers to staff temporary extreme cold 
weather shelters.  


· Identify funding to expand temporary extreme cold weather shelter partner capabilities.  


· Inform public entities and service agencies on extreme cold weather protocols.  
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STRATEGIC PRIORITY AREAS & ACTIONS  


HOMELESSNESS PREVENTION 
Establishing effective behavioral health care and basic 
needs support services for our community’s residents 
experiencing homelessness will support efforts to both prevent 
homelessness and help people secure permanent housing.  


Enhance collaboration between behavioral health programs  
and housing providers to ensure individuals can access  
mental health services or substance use treatment,  
supporting their ability to maintain stable housing or quickly  
secure new housing.  


· Convene a mental health and housing summit to increase awareness 
of mental health issues and assist mental health practitioners in 
understanding pathways to housing.  


· Create channels of cross-sector communication between mental health 
and service providers to encourage formal collaborations and regular 
communications.  


· Encourage partner agencies to collaborate on the creation of a 
“response team” that can assist households when a crisis occurs that 
jeopardizes their housing.  


Support access to basic needs services to help people bridge  
gaps during a financial crisis.  


· Prioritize the support of nutritional assistance programs, such as food 
pantries, with federal funds.  


· Expand outreach efforts with nonprofit partners to ensure individuals at 
risk of homelessness are aware of utility assistance programs.  


· Provide federal funding to agencies offering affordable childcare options  


and encourage the development of community facilities, including childcare  


centers, through the scoring of private activity bond applications.  
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STRATEGIC PRIORITY AREAS & ACTIONS  


EMPLOYMENT 
Strengthening pathways to employment for people 
experiencing homelessness will help support the financial 
stability needed to secure and maintain housing.  


Explore opportunities to expand the City’s WorkCOS program 
to increase employment opportunities within the City and in 
other industries.  


· Engage and formalize partnerships with additional service providers to 
recommend people to the program.  


· Increase access to job readiness programs and vocational training 
tailored to the needs of people exiting homelessness.  


· Evaluate opportunities to train people with lived experience of 
homelessness as peer support specialists to assist others facing similar 
challenges.  


· Collaborate with private employers and staffing agencies to create job 
placement opportunities specifically for individuals transitioning out of 
homelessness.  


· Identify and connect WorkCOS program participants with transportation 
options or housing located near public transit to ensure reliable and 
timely attendance at their employment.  


· Identify a partner organization to provide case management services for 
WorkCOS participants, ensuring they receive the appropriate support 
and check-ins as they transition out of homelessness.  
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STRATEGIC PRIORITY AREAS & ACTIONS  


HOUSING & SUPPORTIVE SERVICES  


By expanding access to affordable and supportive housing, 
we can more effectively reduce the risk of homelessness and 
support long-term stability and well-being.  


Support permanent supportive housing and very low-income 
affordable housing development to increase options for our 
most vulnerable residents.  


· Continue incentivizing permanent supportive and affordable housing 
through the City’s Fee Rebate Program, private activity bonds, and 
Department of Housing and Urban Development (HUD) federal 
funding allocation.  


· Complete a comprehensive housing needs assessment and create 
additional incentives, tools, and resources targeting very low-income 
households based on findings.  


· Work with the Pikes Peak Continuum of Care (PPoC) to identify the units 
best suited for households in the coordinated entry system and work 
with developers to connect homeless households to units. 


· Work with affordable housing developers to offer bus passes to tenants 
in high traffic areas.  


· Continue to build local housing capacity by connecting community 
partners interested in developing affordable housing to financial and 
technical assistance. 


· Provide letters of support for Low-Income Housing Tax Credits (LIHTC) 
and Proposition 123 applications.  


Expand capacity and leverage resources to help low- and extremely 
low-income households remain housed, especially seniors.  


· Strengthen relationships and build organizational capacity with agencies 
serving communities most impacted by housing instability to increase 
applications for HUD funding.  


· Continue to provide letters of support to partner agencies seeking non-  


City funding to establish or extend housing stability, diversion, or 
mental/behavioral health support programs.  


· Develop a displacement mitigation plan focusing on the involuntary 
relocation of low-income residents.  


· Identify and promote replication of programs that successfully 
reduce barriers to housing and housing assistance.  
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· Collaborate with senior services providers to expand supports to keep seniors housed.  


· Continue to support housing rehabilitation services for low-income seniors to assist residents who 
want to age in place.  


Increase landlord participation in rental assistance programs to help housing voucher 
holders find housing.  


· Identify challenges related to the acceptance of vouchers in properties and address concerns of 
voucher holders.  


· Collaborate with housing provider partner agencies to mitigate landlord concerns with the housing 
voucher process and rental programs.  


· Recognize landlords participating in housing choice voucher and other rental assistance programs.  
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STRATEGIC PRIORITY AREAS & ACTIONS  


COLLABORATE & INFORM 
The City is committed to a regional approach to homelessness 
that emphasizes collaboration across sectors and jurisdictional 
boundaries. Working closely with partners, we aim to unify 
resources, collect and share comprehensive data, use 
evidence-based practices to improve our response, and keep 
the public informed about progress.  


Establish a regional homelessness response team to implement 
a comprehensive, aligned response to homelessness.  


· Build a task force of regional community and business partners to work 
collectively on homelessness response solutions.  


· Identify shared measures for homelessness response.  


· Improve data collection. Require HUD-funded partners to use the 
Homeless Management Information System (HMIS).  


· Continue to collaborate with business associations to evaluate 
additional opportunities to ensure districts continue to thrive.  


Monitor State Legislative activities to advise and report on how 
they impact the City’s homelessness response.  


· Work with Colorado municipalities to engage the State Legislature and  


Governor’s Office to address gaps in the criminal justice system.  


· Convene internal and external stakeholders to identify opportunities for 
legislative reform to increase public safety.  


Enhance communication strategies to foster community 
engagement and transparency in addressing homelessness  


· Publish an annual report on plan progress.  


· Deliver quarterly updates at City Council meetings.  


· Provide opportunities for community 
projects.  


· Create “Behind the Springs” 
City’s homelessness response.  


· Collaborate with the Pikes Peak 
public-facing data related to 
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  APPENDIX A: Community Engagement  
Methodology and Results  
The plan incorporates feedback from thousands of community members. City staff spent over a year 
and a half listening to and working with public stakeholders – shelter workers, emergency responders, 
business owners, housing advocates, medical professionals, and people experiencing homelessness. 


Public Feedback Sessions  


Once the plan priorities were drafted, the City solicited additional feedback at four stakeholder 
meetings where attendees ranked the priorities and identified missing strategies. Feedback was 
received via text poll and through dialogue and Q&A exchanges. We asked two questions:  


“Which goal is most important to you?”  


“Is there a tool or strategy you feel is missing from the plan?”  


Comments from the meetings and emails were recorded. For anyone who could not attend the 
in-person meetings, a recording of the meeting was posted on the Housing and Homelessness 
Response Department website, along with the presentation slide deck and a link to an online survey 
with the same two questions asked via text poll at the live meetings.  


Participants prioritized enforcement and cleanup to protect community safety and vitality, and 
recognized the need to provide shelter, affordable housings, and employment opportunities that can 
effectively and permanently help people experiencing homelessness return to stability.  
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Text Poll Results “Which goal is most important to you?”  
Participants were asked to choose which of the six main goals of the plan was most important to 
them as individuals. 154 people, or 43%, of all poll participants chose Enforcement and Cleanup as 
their top priority. The next highest priority was Affordable Housing and Supportive Services, chosen by 
nearly a quarter of participants, or 82 people.  


Open-Ended Feedback “Is there a tool or strategy you feel is missing  
from the plan?”  
Participants provided input on what tool or strategy they felt was missing from the plan. 120 people (26%)  


provided feedback outside of the six strategies listed in the plan. Comments included sentiment such as  


“Compassion. More Public awareness of the struggle that unhoused people experience every day. So  


many people are ready to give up, the city needs to see that”, or “Seeing people as people”. 105 people  


(23%) provided comments for Enforcement and cleanup. Comments in this category included “You have  


good laws on the books …enforce them.” Shelter and Street Outreach received comments from 81 people  


(18%). Comments included “More emphasis on extreme weather shelters - hot and cold.”  


APPENDIX A 
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APPENDIX B: Definitions of  
Homelessness  
The City adheres to two primary federal definitions of homelessness, each established to determine 
eligibility for various federal programs:  


· U.S. Department of Housing and Urban Development (HUD) Definition – Used for programs  


funded by HUD entitlement programs (CDBG, HOME, ESG), the City, and our subgrantees 
(U.S. Department of Housing and Urban Development (HUD), 2012).  


· McKinney-Vento Homeless Assistance Act Definition – Used by state and local 
educational agencies, this act provides a broader definition of homelessness, primarily for the 
purposes of ensuring that children and youth experiencing homelessness can enroll in and 
attend school without barriers. When conducting the annual Point-in-Time count, the CoC 
also counts families defined as homeless under the McKinney-Vento Homeless Assistance 
Act (National Center for Homeless Education, n.d.).  


Both definitions recognize individuals without a fixed, regular, and adequate nighttime residence 
as homeless, however, differences in federal statutes lead to variations in these definitions. 
By acknowledging and applying both definitions, the City aims to gain a more comprehensive 
understanding of homelessness in Colorado Springs.  







 |  22


  


 


  
   


  
   


 


 


  
    
   


  
     
    
    
   


APPENDIX C: Measuring  
Homelessness  
There is not a system in place to accurately capture the total number of people experiencing 
homelessness in our community. The most significant barriers to accurately counting the number of 
individuals and households experiencing homelessness are:  


· Many households rely on family and friends to help them regain housing.  


· Not all service providers use the same information management system or enter into the 
Homeless Management Information System.  


· McKinney Vento numbers identify children in school and do not include the number of family 
members in their household.  


· Some unsheltered people live in areas uncanvassed by homeless census takers.  


· The reports of counts are published months and sometimes over a year from the initial counts.  


To offer a more comprehensive understanding of homelessness in Colorado Springs and El Paso 
County, this plan uses HUD Point in Time count data and McKinney Vento count data from the 
following school districts: Calhan RJ1, Harrison D2, Widefield D3, Fountain D8, Colorado Springs D11, 
Cheyenne Mountain 12, Manitou Springs D14, Academy D20, Ellicott D22, Peyton D23 JT, Hanover 
D28, Lewis-Palmer D38, District 49, Edison 54 JT, and Miami/Yoder D60 JT. (Community Health 
Partnership) (Colorado Department of Education) The City is also working to expand our use of data 
provided through the Homeless Management Information System.  


Homeless Management Information System (HMIS)  
HMIS is a local information technology system used to collect client-level data and data on 
the provision of housing and services to individuals and families at risk of and experiencing 
homelessness. Each CoC is responsible for selecting an HMIS software solution that complies with 
HUD’s data collection, management, and reporting standards.  


HMIS offers the most information regarding individuals and households experiencing homelessness in 
our community. HMIS provides three reports CoCs submit to HUD each year. The PPCOC publishes 
this data on their website.  


· System Performance Measures (SPM) help communities gauge their progress toward the 
goal of ending homelessness. Each CoC is expected to use these measures to evaluate how 
well homeless systems are functioning and where improvements are necessary.  


· Longitudinal Systems Analysis (LSA) includes demographic characteristics of homeless  


persons, service use patterns, and the capacity to house homeless persons. HUD uses this 
information to report to the U.S. Congress regarding nationwide estimates of homelessness, 
including demographic characteristics of homeless persons, service use patterns, and the 
capacity to house homeless persons.  


APPENDIX C 
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· Housing Inventory Count (HIC) is a point-in-time inventory of programs that provide beds 
and units dedicated to serve people experiencing homelessness (and, for permanent housing 
projects, where homeless at entry, per the HUD homeless definition), categorized by five 
program types: Emergency Shelter; Transitional Housing; Rapid Re-housing; Safe Haven; and 
Permanent Supportive Housing.  


· Point In Time Count (PIT) is an annual count of sheltered and unsheltered homeless 
persons on a single night in January. This will be addressed in more detail below (Community 
Health Partnership).  


Point in Time Count  
The Point-in-Time (PIT) Count is an annual survey required by HUD that provides a snapshot of 
homelessness in communities across the U.S. Conducted by local Continuums of Care (CoCs) each 
January, it records the number of people experiencing homelessness on a single night.  


The PIT count categorizes individuals and families as either:  


· Unsheltered: Living in places not meant for habitation (e.g., streets, cars).  


· Sheltered: Staying in emergency shelters or transitional housing.  


HUD requires CoCs to conduct an annual count of households in shelters and transitional housing, and a  


biennial survey of individuals likely living unsheltered. The PPCoC performs both sheltered and unsheltered  


counts annually. Shelters report data on residents, while staff and volunteers survey individuals living  


outside, collaborating with City officials and outreach teams to build trust and encourage participation.  


The data collected aids HUD and local agencies in understanding homelessness, allocating funding, 
and tracking progress. However, the PIT count provides only a partial view, potentially missing those 
in hidden or unstable housing situations.  


On the night of January 21, 2024, 1,146 total individuals experiencing homelessness were counted  


(Community Health Partnership).  


McKinney-Vento Homeless Assistance Act Count  
Under the McKinney-Vento Homeless Assistance Act, school districts must annually identify and count  


students experiencing homelessness (not entire families), with ongoing identification throughout the year.  


This data is reported to state educational agencies and the U.S. Department of Education to monitor  


student homelessness, and determine funding.  


The Act requires schools to actively support homeless children and youth, ensuring equal access to 
public education, immediate enrollment without identification or previous records, and transportation 
assistance to attend school.  


School districts in El Paso County during 2022-2023 School Year identified 1,181 students  


experiencing homelessness (Colorado Department of Education, n.d.).  
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APPENDIX D: Regional Data  
Snapshot of Homelessness in the Region  
The following data is from the 2023 and 2024 Point in Time (PIT) Counts reported by the Pikes Peak  


Continuum of Care.  


Adults experiencing homelessness self-reported the following: 


• 254 individuals reported living with a serious mental illness. 


• 165 individuals reported having a substance use disorder. 


• 4 individuals reported living with HIV/AIDS. 


• 61 individuals identified as survivors of domestic violence.  


Racial and Ethnic Disparities:  


· 2.8% of people counted identified as American Indian, Alaska Native, or Indigenous—twice 
the percentage reported in the most recent US Census data for the general population. 
According to the 2022 El Paso County Census, only 1.4% of the county’s population identifies 
as American Indian, Alaska Native, or Indigenous.  


· 12.7% of people counted identified as Black or African American, nearly double the 6.9% 
reported in the most recent US Census data for the general population of El Paso County.  
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· 47.3% of individuals counted identified as White, non-Hispanic. According to the 2022 US 
Census, 67% of the County’s population identifies as White, non-Hispanic (Community 
Health Partnership).  


Subpopulations  


Families with Children Experiencing Homelessness  


Data on family homelessness is often incomplete due to various factors. Many families avoid shelters,  


opting instead to stay with friends, relatives, or in vehicles, making them harder to track. Fear of child  


protective services involvement further deters families from seeking help, while limited shelter options  


and frequent moves between temporary housing contribute to an inconsistent picture across agencies.  


Both McKinney-Vento and PIT counts showed a significant local decrease in reported family homelessness  


from 2020 to 2023, likely due to COVID-19-related school closures disrupting identification efforts rather than  


an actual decline (Colorado Department of Education). However, the 2024 PIT count revealed a 12% rise (48  


individuals) in family homelessness (Community Health Partnership).  


McKinney-Vento data indicates most homeless families in El Paso County are “doubled up,” living 
temporarily with friends or family, often in overcrowded conditions. Many of these families never enter 
the formal “homeless system.” This arrangement is especially risky for hosts who rent, as leases 
typically prohibit additional, long-term guests, putting both families at risk of eviction (Colorado 
Department of Education).  


Youth Experiencing Homelessness  
Unaccompanied youth experiencing homelessness are individuals aged 16 to 24 who lack parental or 
familial support, facing not only housing instability but also the absence of adult guidance. According 
to the 2022-2023 McKinney-Vento Count, 157 unaccompanied youth in this situation continued to 
pursue their education despite these challenges (Colorado Department of Education, n.d.).  


In the January 21, 2024, PIT count, 74 unaccompanied youth were identified in El Paso County. Family  


disruptions—such as death, divorce, substance abuse, or neglect leading to foster care placement—  


often contribute to their homelessness. (Community Health Partnership) A Colorado state report shows  


that 30% of these youths identify as LGBTQ+, with the national figure at 40%; many face family rejection  


due to their sexual orientation or gender identity (Colorado Department of Education, n.d.).  


Youth involved in the justice system are also at greater risk of homelessness, making them especially 
vulnerable to human trafficking and abuse. This underscores the urgent need for targeted support and 
intervention (National Network for Youth, n.d.).  


Veterans Experiencing Homelessness  
Veteran homelessness remains a persistent issue due to a combination of complex, interrelated 
factors. Many veterans experience mental health conditions, such as Post Traumatic Stress Disorder 
(PTSD), depression, and substance use disorders, which can make stable employment and housing 
difficult to maintain. Physical disabilities from service-related injuries further complicate their ability to 
secure consistent work and affordable housing. Additionally, veterans may face limited social support  
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networks and encounter barriers within public assistance systems that are not always tailored to meet  


their unique needs. The shortage of affordable housing and the inconsistent availability of comprehensive,  


veteran-specific resources only exacerbate the situation, creating a cycle that is difficult for many  


veterans to break without sustained and targeted intervention.  


The 2021 PIT count revealed a sharp decline in the number of veterans experiencing homelessness, 
followed by an increase in 2022, likely due to the expiration of emergency COVID-19 funding. Since 
then, veteran homelessness has steadily decreased, with the 2024 PIT count identifying 89 homeless 
veterans, 22 of whom were unsheltered (Community Health Partnership).  


In 2020, the Pikes Peak Continuum of Care adopted the Built for Zero model, implementing a monthly 
tracking system for unhoused youth and veterans using the Homeless Management Information 
System (HMIS). This model measures inflows and outflows of homelessness, tracking transitions into 
housing or inactive status to evaluate the community’s response to veteran homelessness. The goal is 
to achieve “Functional Zero,” where the number of people entering homelessness is equal to or lower 
than those moving to housing or no longer needing services (Community Health Partnership, n.d.).  


Seniors  
Senior homelessness is rising sharply in the United States. According to Governing, the share of homeless  


single adults aged 50 or older has increased from 11% in the 1990s to nearly 50% in the 2020s, with the  


number of homeless individuals aged 65 and older expected to more than double by 2030. (Hutton, 2024)  


The aging baby boomer generation (born between 1946 and 1964) is a significant driver of this trend,  


as they now make up a large portion of the senior population facing unique financial pressures. Many  


boomers experienced economic instability over their lifetimes, leaving them with insufficient retirement  


savings, while high housing costs strain fixed incomes like Social Security or Supplemental Security  


Income (SSI), which provides a maximum of $943 monthly—an amount that nearly 40% of recipients rely  


on as their sole income (U.S. Goverment Social Security Administration, n.d.).  


Health issues common in older age, such as physical disabilities, cognitive decline, and mental 
health challenges, can further complicate their financial and housing stability. (American Psychologial 
Association, 2021)There is also a shortage of affordable, senior-friendly housing, and many older 
adults lack robust social support networks, increasing their vulnerability to homelessness. (Kushel) 
The 2024 Point-in-Time count recorded 287 seniors experiencing homelessness, marking a reduction 
of 81 individuals from 2023, yet local data reflects continued demand: in May 2024, the Springs 
Rescue Mission reported that around 33% of the people they served were aged 55 and older (J. Cook, 
email to C.Karr, 5/22/2024).  
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APPENDIX E: Priority Areas and  
Actions Data  
Enforcement & Cleanup  


· In 2023, residents requested cleanup of 2,421 camps, a 72% increase in requests from 2022 
(Cope, 2024).  


· The majority of citations involving people experiencing homelessness are for trespassing. In  


2023, there were 1,679 citations for trespassing and 708 citations for camping (Colorado 
Springs Police Department).  


· In 2023 Neighborhood Services removed 1,921,000 pounds of waste and debris (Cope, 2024).  


Street Outreach and Shelter  


· In 2023, UCHealth’s Colorado Springs area hospitals discharged 939 patients who  


reported they were unhoused. Of these patients, 190 received additional support from hospital  


care management to coordinate post-hospital needs such as medical equipment (M. Baker, 
email to C.Karr, 5/31/2024).  


· During the period of July 1, 2022-June 30, 2023, 31 unhoused patients remained in UCHealth  


Colorado Springs’ hospitals longer than medically necessary due to a lack of community  


resources to support their care needs after their hospital stay (M. Baker, email to C.Karr, 5/31/2024).  


· The current shelter capacity in Colorado Springs can accommodate 450 single adults, 31 
families, and 20 unaccompanied youth ages 15-24. Often, shelters are not staffed to support 
people with medical needs or support with activities of daily living.  


· According to the coroner’s office, deaths of people experiencing homelessness have been on 
the rise since 2019 but dropped by 6% in 2023. In 2023, the coroner recorded 114 deaths 
of people experiencing homelessness, 28% were fentanyl related (El Paso County 
Colorado Coroner Office, n.d.).  


Preventive Services  


· 27% of uninsured and 12% of insured El Paso County residents report not getting needed 
mental health care in the past year (El Paso County Public Health Department, 2024).  


Employment Opportunities  
In 2019, the City of Colorado Springs launched WorkCOS to help individuals experiencing homelessness  


gain employment as they work toward housing stability. The program operates with five teams, totaling  


eight participants, who work alongside the City of Colorado Springs Public Works Department on  


maintenance projects for the Pikes Peak Rural Transportation Authority. Participants are referred from  


Springs Rescue Mission, Hire Heroes, The Place, Homeward Pikes Peak, and Project Diakonia.  


· 4 WorkCOS participants are now full time City employees.  


· 1 WorkCOS participant bought their first home in 2024.  
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· 23 WorkCOS participants obtained housing during or immediately after their participation.  


· 1 participant left WorkCoS to obtain a college degree (K. Cole, email to C.Karr, 10/29/2024).  


Affordable Housing & Supportive Services  
· In Colorado Springs, a person working full-time earning Colorado’s minimum wage of $14.42 
would have to work 77 hours a week to afford a 1-bedroom apartment (CoStar, 2024).  


· Research indicates that when housing is provided with optional supportive services, 
households have higher rates of remaining housed (National Alliance to End Homelessness, 
2022).  


· In 2021, half of all people who received homeless services in the Pikes Peak region qualified  


for permanent supportive housing (Community Development Division of Colorado Springs, 2022).  


· In Colorado Springs, approximately 37% of all households are cost burdened and 
approximately 17% of households are severely cost burdened. Among the lowest earning 
households, housing cost burdens are more acute. Approximately 90% of households are 
cost burdened and 82% are severely cost burdened among households earning less than 
$27,360 (United States Census Bureau, 2022).  


· 44.5% of Colorado residents reported that eviction or foreclosure was very or somewhat likely 
because they were not current on their rent or mortgage between August 20, 2024 and 
September 16, 2024 (United States Census Bureau, 2022).  


Regional Collaboration & Communication  
· The number of inquiries into Accela, the City’s Citizen Access portal, regarding homelessness 
have increased each year since 2020. As of August 13, 2024, there were 24,144 inquiries 
about homelessness. This is set to surpass the highest number of requests from 2022, 35,366.  
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APPENDIX F: Regional Partners  
This plan integrates best practices and resources from local and regional partners and reflects a  


commitment to working collaboratively to address homelessness holistically and enhance the  


effectiveness of existing regional efforts.  


Key Regional Partners  
Pikes Peak Continuum of Care (PPCoC) is the regional group whose purpose and scope is to  


implement a community-wide commitment to the goal of ending homelessness in El Paso County.  


The CoC Program, administered by the U.S. Department of Housing and Urban Development (HUD),  


provides funding to support efforts by nonprofit providers, states, and local governments to provide  


housing and supportive services to optimize self-sufficiency among people experiencing homelessness.  


Community Health Partnership serves as the lead agency for the PPCoC and also operates the  


Homeless Management Information System (HMIS) to collect client-level data on individuals and families  


receiving services.  


The PPCoC is made up of service providers, advocates, local government officials, and citizens working  


to prevent and end homelessness in El Paso County. It is governed by a Board elected by the general  


members of the PPCoC. The City of Colorado Springs has a representative on the PPCoC Board that  


serves in an ex officio capacity (they are alongside two County representatives, one from Department of  


Human Services and one from the Economic Development Department, and multiple service providers).  


El Paso County’s Department of Human Services supports people experiencing homelessness by  


administering the Supplemental Nutrition Assistance Program (SNAP), Health First Colorado (Medicaid),  


cash assistance, early childhood education, and transit programs. They count the number of households  


that identify as homeless on their assistance applications each January.  


El Paso County Economic Development Department provides support to people experiencing  


homelessness by educating the community on Fair Housing and providing grants and financing support  


for the creation of affordable housing in El Paso County. This year they published an interactive map  


(Housing Map, n.d.) of the affordable housing projects they have assisted in building so individuals  


looking for lower priced housing can more easily find it.  


The City also works with a variety of provider partners who deliver direct services to prevent and end  


homelessness.  
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FOR MORE DETAILED INFORMATION ON OBTAINING SERVICES FROM THE  
FOLLOWING PROVIDERS VISIT THEIR WEBSITES.  


Street Outreach  
Street Outreach activities are designed to meet  


the immediate needs of people experiencing  


homelessness in unsheltered locations by  


connecting them with emergency shelter,  


housing, or critical services, and providing them  


with urgent, non-facility-based care.  


1. Homeward Pikes Peak  


2. The Place  


3. Hope COS  


4. Colorado Springs Fire Department - Homeless  


Outreach Program (HOP)  


5. Serenity Recovery  


Healthcare Clinics  
A facility that provides outpatient care and  


services for routine checkups, preventative  


care, and non-emergencies for low-  


income households and those experiencing  


homelessness.  


1. SET Family Medical Clinic: Homeless Clinic  


2. Peak Vista  


3. Open Bible Medical Clinic  


4. Peak Vista Community Health Centers  


Emergency Homeless Shelters  
Emergency shelters are facilities that provide 
temporary shelter for individuals or families 
who are currently homeless. They can include 
congregant and non-congregant facilities and 
hotels and motels paid by government or 
charitable programs.  


1. Springs Rescue Mission (individual adults)  


2. The Place (youth ages 15-20)  


3. Salvation Army (families; 31 rooms)  


4. Family Promise (families; 4 rooms)  


5. Ascending to Health Respite Care (individuals 
needing care before or after a hospital stay)  


6. HopeCOS (individuals, ONLY during extreme 
cold)  


FOOD AND MEALS  


These agencies provide meals and/or provide  


emergency food resources.  


1. West Side Cares  


2. Marion House  


3. Springs Rescue Mission  


Transitional Housing Providers  
Transitional Housing (TH) provides temporary  


housing with supportive services to individuals  


and families experiencing homelessness with the  


goal of interim stability and support to successfully  


move to and maintain permanent housing.  


1. Mary’s Home  


2. Partners in Housing  


3. Family Life Services  


4. Homeward Pikes Peak  


5. Springs Rescue Mission  


6. Ithaka Housing  


7. Catholic Charities  


2025 HOMELESS RESPONSE ACTION PLAN 
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INTERESTS OF AMICI CURIAE1 
 


The Local Government Legal Center (“LGLC”) is a 
coalition of national local government organizations 
formed in 2023 to educate local governments on 
pending Supreme Court proceedings and to advocate 
for local governments in appropriate cases. The 
National Association of Counties, the National League 
of Cities, and the International Municipal Lawyers 
Association are the founding members of the LGLC.  


The National Association of Counties (“NACo”) is 
the only national organization that represents county 
governments in the United States. Founded in 1935, 
NACo provides essential services to the nation’s 3,069 
counties through advocacy, education, and research. 


The National League of Cities (“NLC”) is the 
country’s largest and oldest organization serving 
municipal governments and represents more than 
19,000 cities and towns in the United States. NLC 
advocates on behalf of cities on critical issues that 
affect municipalities and warrant action. 


Established in 1935, the International Municipal 
Lawyers Association (“IMLA”) is the oldest and largest 
association of attorneys representing United States 
municipalities, counties, and special districts. IMLA’s 
mission is to advance the responsible development of 
municipal law through education and advocacy by 
providing the collective viewpoints of local 


 
1  Pursuant to Supreme Court Rule 37.6, Amici Curiae state 
that no counsel for any party authored this brief in whole or in 
part, and no outside entity made any monetary contribution to 
fund the preparation or submission of this brief. 
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governments around the county on legal issues before 
state and federal appellate courts. 


The North Dakota League of Cities (“NDLC”) is 
comprised of 355 member cities and was formed in 
1912 to support municipal governance throughout the 
state through information sharing, education, and 
legal advocacy. 


The Cities of Albuquerque, Anaheim, Anchorage, 
Colorado Springs, Henderson, Lake Oswego, Las 
Vegas, Redondo Beach, Sacramento, Seattle, and 
Topeka, the City and County of Honolulu, and 
Louisville-Jefferson County Metro, are local 
governments of different sizes from all over the 
country whose communities are significantly affected 
by the homelessness crisis. Each of these entities is 
committed to solutions that appropriately balance 
compassion with efficacy while also protecting the 
livelihood of local businesses and residents. 


Homelessness is complex at both the societal and 
individual levels. Effective sustainable solutions will 
require compromise to meet this increasingly nuanced 
contemporary challenge. Solutions will be expensive, 
they will take time, and there will be intense 
disagreement along the way about what methods work 
best and which philosophies make the most sense. 


The Ninth Circuit’s novel application of the Eighth 
Amendment is untenable. The holding stations federal 
courts at the center of every town for the purpose of 
deciding when and where local authorities may 
enforce basic regulations against public camping. The 
rule has no limiting principle, constitutionalizes a 
policy judgment in a complex social arena, and turns 







3 
 
federal judges into townhall chancellors. Amici 
support reversing this extraordinary incursion into 
local autonomy.  


SUMMARY OF ARGUMENT 
 


Homelessness is complicated. The constitutional 
question presented in this case is not. The Ninth 
Circuit liberated the Eighth Amendment from its text 
and purpose, setting federal courts free to wander 
about deciding when local governments may use their 
police power to enforce basic regulations against living 
in public spaces. This unilateral judicial action 
amounts to an ongoing federal audit of how local 
authorities enforce generally applicable facially valid 
laws. The Ninth Circuit justified this extraordinary 
derogation of federalism by relying on the substantive 
limits on criminal responsibility that have, until now, 
been slumbering in the Constitution.  


This novel interpretation of the Eighth 
Amendment is legally wrong, and the devised remedy 
is harmful. Safe parks and functioning arterials are 
the circulatory system essential to any vibrant 
locality. Local policymakers have always been tasked 
with keeping these municipal passageways open. In 
the context of homelessness this may require 
compromise, and result in encampments being 
tolerated for a time before authorities need them to 
disperse. The Ninth Circuit, however, imposed a 
constitutional prerequisite to this basic exercise of the 
police power: local governments must first provide an 
alternative place to go before telling someone they 
cannot stay where they are. 







4 
 


That rule is a rigid policy judgment. Imposing a 
requirement that local governments offer temporary 
shelter as an antecedent to enforcement has 
substantial financial implications and encourages 
jurisdictions to mass produce a form of shelter that 
most people do not want and that most advocates say 
does not work. In addition to creating practical 
problems for local governments, this unprincipled rule 
is also legally unsupportable. Supervising local 
enforcement of facially valid public camping 
regulations runs counter to the notions of comity and 
respect that underpin our dual sovereign system. The 
pretense that enforcement is equivalent to 
punishment has no support in this Court’s cases. 
Subjecting individual jurisdictions to litigation and 
federal injunctions that effectively mandate the 
construction of shelter space is practically 
counterproductive and constitutionally unjustifiable.  
 Homelessness is a serious social and economic 
issue impacting communities across the country. 
Voters in many places prefer compassionate responses 
and local governments continue to increase 
investments in housing and other supportive services. 
At the same time, encampments have devastated 
surrounding neighborhoods and businesses. Many 
affected community members are not prepared to 
accept that kind of social harm indefinitely and turn 
to their local governments for immediate relief. One 
tool that governments use to address the imminent 
health and environmental hazards created by 
encampments are public order regulations like anti-
camping ordinances. Laws like these are neither new 
nor unusual. 







5 
 


Navigating the situational social friction created 
by encampments needs to be left in the hands of locally 
elected representatives who are sensitive to the needs, 
priorities, and resources of the region. These tough 
decisions involve philosophical compromises and fiscal 
tradeoffs; a balancing act the Constitution leaves to 
local governments to perform.  


ARGUMENT 
 
I. LOCAL GOVERNMENTS ARE ON THE FRONT 


LINES ADDRESSING HOMELESSNESS. 
 


Everyone agrees that “homelessness is a serious 
issue ‘caused by a complex mix of economic, mental-
health, and substance-abuse factors.’” Johnson v. City 
of Grants Pass, 72 F.4th 868, 923 (9th Cir. 2023) 
(statement regarding denial of reh’g) (quoting M. 
Smith, J., id. at 935, dissenting from denial of reh’g)). 
The dispute lies in finding an agreeable response. 


At the local level, long-term solutions to these 
underlying issues need to be balanced with responding 
to the environmental and public health harms that 
encampments can cause to the surrounding area. 
These harmful impacts are evident and well-
documented. Solid waste, for example, is “an 
inevitable result of most homeless encampments.”2 In 
a recent removal prompted by community complaints 
after a shooting,  210,000 pounds of debris were 
removed from a 38-resident encampment located on 


 
2 Wash. State Dep’t of Ecology, $4 Million for Homeless 
Encampments Cleanup, No. 20-07-002 (Jan. 2020), 
https://apps.ecology.wa.gov/publications/documents/2007002.pdf
. 



https://apps.ecology.wa.gov/publications/documents/2007002.pdf

https://apps.ecology.wa.gov/publications/documents/2007002.pdf
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land beside the interstate just blocks away from the 
University of Washington campus.3 Encampments 
located near places like daycares upset parents who 
are concerned about exposing their children to these 
heightened health hazards and potential for violence.4 
Encampments also present an existential risk to 
nearby businesses by deterring the formerly reliable 
stream of customers,5 and impede access to sidewalks 
by disabled persons.     


These community members bring their valid 
concerns to local authorities and demand solutions. 
Other community members also voice strong 
opposition to any type of removal action unless each 
person is immediately placed in housing.6 Local 


 
3  Jeremy Harris, 200K pounds of debris removed from 
encampments along I-5 in Seattle’s U-District, KOMO News (Feb. 
22, 2024), https://komonews.com/news/local/homeless-
encampments-interstate-5-univeristy-district-seattle-king-
county-homelessness-crisis-treatment-housing-shelter-services-
fencing-washington-state-department-of-transportation-
funding-governor-jay-inslee-legislators-house-senate-wsdot-
proposal-spd.  
4  KIRO 7 News Staff, Mount Baker preschool begs Seattle to 
remove nearby encampment, KIRO 7 (Feb. 8, 2024), 
https://www.kiro7.com/news/local/mount-baker-preschool-begs-
seattle-remove-nearby-
encampment/KIDDQBBJGZFUPFPAVARQLPFQM4/.  
5  Eli Saslow, A Once Despairing Sandwich Shop Owner Sees ‘a 
Miracle’, N.Y. Times (Dec. 26, 2023), 
https://www.nytimes.com/2023/12/26/us/phoenix-homeless-
encampment-zone.html. 
6  Claire Rush, Cities crack down on homeless encampments. 
Advocates say that’s not the answer, KGW 8 (Nov. 28, 2023), 
https://www.kgw.com/article/news/local/homeless/cities-crack-
down-homeless-encampments-advocates-protest/283-a3a40ddb-
9d0a-4845-83e5-dd0486d4ee44. 



https://komonews.com/news/local/homeless-encampments-interstate-5-univeristy-district-seattle-king-county-homelessness-crisis-treatment-housing-shelter-services-fencing-washington-state-department-of-transportation-funding-governor-jay-inslee-legislators-house-senate-wsdot-proposal-spd

https://komonews.com/news/local/homeless-encampments-interstate-5-univeristy-district-seattle-king-county-homelessness-crisis-treatment-housing-shelter-services-fencing-washington-state-department-of-transportation-funding-governor-jay-inslee-legislators-house-senate-wsdot-proposal-spd

https://komonews.com/news/local/homeless-encampments-interstate-5-univeristy-district-seattle-king-county-homelessness-crisis-treatment-housing-shelter-services-fencing-washington-state-department-of-transportation-funding-governor-jay-inslee-legislators-house-senate-wsdot-proposal-spd

https://komonews.com/news/local/homeless-encampments-interstate-5-univeristy-district-seattle-king-county-homelessness-crisis-treatment-housing-shelter-services-fencing-washington-state-department-of-transportation-funding-governor-jay-inslee-legislators-house-senate-wsdot-proposal-spd

https://komonews.com/news/local/homeless-encampments-interstate-5-univeristy-district-seattle-king-county-homelessness-crisis-treatment-housing-shelter-services-fencing-washington-state-department-of-transportation-funding-governor-jay-inslee-legislators-house-senate-wsdot-proposal-spd

https://komonews.com/news/local/homeless-encampments-interstate-5-univeristy-district-seattle-king-county-homelessness-crisis-treatment-housing-shelter-services-fencing-washington-state-department-of-transportation-funding-governor-jay-inslee-legislators-house-senate-wsdot-proposal-spd

https://www.kiro7.com/news/local/mount-baker-preschool-begs-seattle-remove-nearby-encampment/KIDDQBBJGZFUPFPAVARQLPFQM4/

https://www.kiro7.com/news/local/mount-baker-preschool-begs-seattle-remove-nearby-encampment/KIDDQBBJGZFUPFPAVARQLPFQM4/

https://www.kiro7.com/news/local/mount-baker-preschool-begs-seattle-remove-nearby-encampment/KIDDQBBJGZFUPFPAVARQLPFQM4/

https://www.nytimes.com/2023/12/26/us/phoenix-homeless-encampment-zone.html

https://www.nytimes.com/2023/12/26/us/phoenix-homeless-encampment-zone.html

https://www.kgw.com/article/news/local/homeless/cities-crack-down-homeless-encampments-advocates-protest/283-a3a40ddb-9d0a-4845-83e5-dd0486d4ee44

https://www.kgw.com/article/news/local/homeless/cities-crack-down-homeless-encampments-advocates-protest/283-a3a40ddb-9d0a-4845-83e5-dd0486d4ee44

https://www.kgw.com/article/news/local/homeless/cities-crack-down-homeless-encampments-advocates-protest/283-a3a40ddb-9d0a-4845-83e5-dd0486d4ee44
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leaders caught in this tension are tasked with doing 
the hard work of democracy that requires juggling 
limited budgets and different views to find the right 
recipe of compassion, stewardship, safety, and 
accountability. These political processes often reach 
different decisions in our diverse nation. 


While local governments are tasked with 
navigating these imminent community health and 
safety concerns, homelessness is a much larger 
national issue. The U.S. Department of Housing and 
Urban Development (“HUD”) conducted its first 
national point-in-time count in 2007 to estimate how 
many people were experiencing homelessness on a 
given night.7 That year, HUD estimated that 647,258 
people were experiencing homelessness (391,401 
sheltered, 255,857 unsheltered). Id. at 10. Almost two 
decades later, the 2023 estimated total was 653,104 
people (396,494 sheltered, 256,610 unsheltered). Id. 
Notably, this total population increased by 12% from 
2022. Id. at 12. Although these total population 
estimates are similar, the population itself is not static 
as each year an average of 908,530 people become 
homeless while 900,895 people exit homelessness to 
housing.8  


 
7  U.S. Dep’t of Housing and Urban Dev., 2023 Annual 
Homelessness Assessment Report to Congress, 12 (Dec. 2023) 
[hereinafter “AHAR”], 
https://www.huduser.gov/portal/sites/default/files/pdf/2023-
AHAR-Part-1.pdf. 
8  U.S. Interagency Council on Homelessness, ALL IN: The 
Federal Strategic Plan to Prevent and End Homelessness, 61 (Dec. 
2022), [hereinafter “ALL IN”], 
https://www.usich.gov/sites/default/files/document/All_In.pdf.  



https://www.huduser.gov/portal/sites/default/files/pdf/2023-AHAR-Part-1.pdf

https://www.huduser.gov/portal/sites/default/files/pdf/2023-AHAR-Part-1.pdf

https://www.usich.gov/sites/default/files/document/All_In.pdf





8 
 


In contrast with this relatively flat national trend, 
some parts of the country have seen homeless 
populations spike since 2007. California, for example, 
experienced an increase of 42,413 people (+30.5%) 
during this period. New York increased by 40,599 
(+64.9%) people, with 29,022 added from 2022-23 
alone. Washington (+19.9%), Massachusetts (+26.5%), 
and Oregon (+14.5%) round out the top five states with 
the largest increases from 2007 to 2023.9 Conversely, 
other states such as Florida and Texas have generally 
trended downwards over this same this period. 


Determining the reasons for these disparate trends 
is tricky when there are so many factors that can affect 
whether someone is housed. Tangible issues like low 
wages, high rent, domestic violence, natural disasters, 
mental health, and substance abuse can all play a role, 
but federal agencies also attribute homelessness to 
deeper problems such as systemic racism and 
discriminatory housing practices.10 Further 
complicating these individual and social factors is the 
current national shortage of available affordable 
housing, with some estimates ranging as high as a 
7.3M home deficit.11 This housing market is 
particularly squeezed in metropolitan regions with 
limited land and high costs of living, and cities 
everywhere struggle to match supply to demand as 


 
9  AHAR, supra n. 7, at 17. 
10  ALL IN, supra n. 8, at 15-16. 
11  National Low Income Housing Coalition, The Gap: A 
Shortage of Affordable Homes, 7 (Mar. 2023), 
https://nlihc.org/sites/default/files/gap/Gap-Report_2023.pdf. 



https://nlihc.org/sites/default/files/gap/Gap-Report_2023.pdf
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83% of the nation’s population is now concentrated in 
urban areas.12  


Although more public housing does not cure this 
overall deficit in the housing stock, many communities 
in the country agree that it plays an important role in 
any compassionate response to homelessness and 
accordingly have worked hard to create more. At the 
national level, HUD reports the total number of year-
round beds (i.e., emergency shelter, transitional 
housing, permanent housing) rose from 611,169 in 
2007 to 1,112,545 in 2023, with 662,978 of those beds 
in permanent housing.13  


In many of the hardest hit cities, however, 
homeless populations have continued to rise faster 
than shelter and housing options can be constructed. 
In Seattle, for example, the estimated homeless 
population increased from 7,902 in 2007 to 14,149 in 
2023,14 while the total number of year-round beds 
doubled from 9,668 to 19,809, and the number of 


 
12  Center for Sustainable Systems, Univ. of Mich., U.S. Cities 
Factsheet, No. CSS09-06 (Aug. 2023), 
https://css.umich.edu/sites/default/files/2023-
10/U.S.%20Cities_CSS09-06_0.pdf. 
13  See AHAR, supra n. 7, at 89-91.  
14  HUD Continuum of Care (“CoC”) Homeless Populations, WA-
500 (2007), 
https://files.hudexchange.info/reports/published/CoC_PopSub_C
oC_WA-500-2007_WA_2007.pdf; see also, HUD CoC Homeless 
Populations, WA-500 (2023), 
https://files.hudexchange.info/reports/published/CoC_PopSub_C
oC_WA-500-2023_WA_2023.pdf. NOTE: The homeless 
populations estimated by the annual point-in-time count do not 
include formerly homeless people residing in permanent 
supportive housing. See AHAR, supra n. 7, at 6. 



https://css.umich.edu/sites/default/files/2023-10/U.S.%20Cities_CSS09-06_0.pdf

https://css.umich.edu/sites/default/files/2023-10/U.S.%20Cities_CSS09-06_0.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_WA-500-2007_WA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_WA-500-2007_WA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_WA-500-2023_WA_2023.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_WA-500-2023_WA_2023.pdf
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permanent supportive housing beds almost tripled 
from 2,775 to 7,251.15 At the other end of the West 
Coast, the homeless population in Los Angeles 
increased from 47,862 in 2007 to 71,320 in 2023,16 
while the total number of year-round beds tripled from 
19,335 to 59,112, and the number of permanent 
supportive housing beds almost quadrupled from 
6,870 to 24,172.17 


There are many ways to interpret these data and 
many potential reasons for these trends. No matter 
the potential explanations, it is indisputable that in 
some areas homeless populations have increased at 
much higher rates than the national average even as 
local governments have multiplied the regional supply 
of public housing options. This simply illustrates the 
point that homelessness is behaviorally complex, the 
product of many different social factors, and probably 


 
15  HUD CoC Housing Inventory, WA-500 (2007), 
https://files.hudexchange.info/reports/published/CoC_HIC_CoC_
WA-500-2007_WA_2007.pdf; see also, HUD CoC Housing 
Inventory, WA-500 (2023), 
https://files.hudexchange.info/reports/published/CoC_HIC_CoC_
WA-500-2023_WA_2023.pdf. 
16  HUD CoC Homeless Populations, CA-600 (2007), 
https://files.hudexchange.info/reports/published/CoC_PopSub_C
oC_CA-600-2007_CA_2007.pdf; see also, HUD CoC Homeless 
Populations, CA-600 (2023), 
https://files.hudexchange.info/reports/published/CoC_PopSub_C
oC_CA-600-2023_CA_2023.pdf. 
17  HUD CoC Housing Inventory, CA-600 (2007), 
https://files.hudexchange.info/reports/published/CoC_HIC_CoC_
CA-600-2007_CA_2007.pdf; see also, HUD CoC Housing 
Inventory, CA-600 (2023), 
https://files.hudexchange.info/reports/published/CoC_HIC_CoC_
CA-600-2023_CA_2023.pdf. 



https://files.hudexchange.info/reports/published/CoC_HIC_CoC_WA-500-2007_WA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_WA-500-2007_WA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_WA-500-2023_WA_2023.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_WA-500-2023_WA_2023.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_CA-600-2007_CA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_CA-600-2007_CA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_CA-600-2023_CA_2023.pdf

https://files.hudexchange.info/reports/published/CoC_PopSub_CoC_CA-600-2023_CA_2023.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_CA-600-2007_CA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_CA-600-2007_CA_2007.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_CA-600-2023_CA_2023.pdf

https://files.hudexchange.info/reports/published/CoC_HIC_CoC_CA-600-2023_CA_2023.pdf
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not amenable to simple one-dimensional solutions. 
Just building more shelter beds and public housing 
options is almost certainly not the answer by itself. 


Local governments take different approaches to 
homelessness but regulations like public camping 
ordinances are common and used in many places. The 
jurisdictions where most homeless individuals reside 
do not use this type of police power to criminalize 
homelessness. Instead, these regulations provide the 
statutory authority that officials need to clear 
problematic encampments that pose significant health 
and safety risks. They are necessary tools for keeping 
certain areas in the community free from 
encampments, such as downtown economic zones and 
areas near schools and children’s baseball fields. 
Citations, whether civil or criminal, can also be used 
to as way to encourage cited individuals to address 
underlying factors like substance abuse or mental 
illness by participating in treatment-based diversion 
programs. 
 Navigating these considerations and reaching the 
right compromises is a difficult task that requires 
nuance and sensitivity. As the nation looks for the way 
out of the current housing shortage and homelessness 
crisis, “we must preserve for our localities the ability 
to make tough policy choices unobstructed by court-
created mandates that lack any sound basis in law.” 
Johnson 72 F.4th at 945 (Bress, J.) (dissenting from 
denial of reh’g). Local jurisdictions welcome federal 
assistance in addressing homelessness. But that help 
should come from a political branch of government, 
not the judiciary. 
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II. THE EIGHTH AMENDMENT DOES NOT 


AUTHORIZE FEDERAL COURTS TO AUDIT HOW 
LOCAL GOVERNMENTS ENFORCE VALID LAWS. 


A town’s authority to keep its sidewalks clear and 
parks open is not ordinarily a controversial notion. 
Without this authority it is not really a town at all, but 
just a group of people haphazardly living close to each 
other. This preeminent function of local governance 
has always been recognized by this Court. As Justice 
Harlan wrote more than a century ago, “the police 
power extends, at least, to the protection of the lives, 
the health, and the property of the community against 
the injurious exercise by any citizen of his own rights.” 
Patterson v. State of Kentucky, 97 U.S. 501, 504 (1878). 
Thus, “of all the powers of local government, the police 
power is ‘one of the least limitable.’” Lambert v. 
California, 355 U.S. 225, 228 (1957) (quoting District 
of Columbia v. Brooke, 214 U.S. 138, 149 (1909)). 


Taking steps to stop people from living in common 
spaces is at the bedrock of this “least limitable” 
authority. The Ninth Circuit, however, decided that 
this fundamental power must yield to the Eighth 
Amendment’s “substantive limits on what can be 
made criminal” and, to eliminate any potential for a 
violation, created a prophylactic rule prohibiting 
enforcement of public camping regulations “when 
there is no shelter space available.” Johnson, 72 F.4th 
at 896. Although obfuscated as amended, “[t]he 
original majority opinion made clear that the beds-
versus population ‘formula’ is all that matters.” Id. at 
938 (M. Smith, J., dissenting from denial of reh’g). 
From this approach, whenever the estimated 
homeless population in a jurisdiction exceeds the 
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number of shelter beds, federal courts must 
continuously supervise local governments who try to 
use the police power to regulate conduct like public 
camping. 


The principal issue with this misinterpretation of 
the Eighth Amendment is how the rule is applied. 
Local governments should not need to seek permission 
from the federal judiciary before enforcing valid laws 
prohibiting camping in public spaces. The rule lacks 
any legal or factual basis justifying this sharp 
departure from federalism principles and stretches 
the meaning of “punishment” to encompass pre-
conviction enforcement actions at the street level. The 
Eighth Amendment does not provide a basis to 
prospectively impose substantive limits on state 
criminal law in this manner. 


A. The Ninth Circuit’s Rule Usurps Local 
Functions and Undermines Federalism. 


Regulating behaviors like erecting tents on public 
land has always been within the scope and substance 
of the local police power. See Coal. on Homelessness v. 
City & Cty. of San Francisco, 90 F.4th 975, 987-89 (9th 
Cir. 2024) (Bumatay, J., dissenting). Camping bans 
and park restrictions are precisely the sort of 
“regulations [designed] to preserve order, to promote 
freedom of communication, and to facilitate the 
transaction of business in crowded communities.” 
Chicago, B. & Q. Ry. Co. v. Illinois, 200 U.S. 561, 593 
(1906) (quotation omitted). Local authority is at its 
highest when used to promote “the safety, health, 
morals, comfort and welfare” of the people within the 
jurisdiction. Knoxville Iron Co. v. Harbison, 183 U.S. 
13, 20 (1901) (quotation omitted). 
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Whether the ordinance pertains to camping, or to 
loitering, or to vagrancy, laws regulating these types 
of public behavior “have been a fixture of Anglo-
American law at least since the time of the Norman 
Conquest.” Chicago v. Morales, 527 U.S. 41, 103 (1999) 
(Thomas, J., dissenting). This custom continues. Local 
ordinances addressing this type of conduct (and 
camping specifically) remain commonplace in this 
country.18 Traditionally, the limitations this Court 
has placed on this category of laws have been 
procedural rather than substantive. E.g., 
Papachristou v. Jacksonville, 405 U.S. 156, 170-71 
(1972).  


With respect to public camping regulations 
specifically, this Court highlighted the government 
interests justifying them in a free speech case. In 
Clark v. Community for Creative Non-Violence, the 
National Park Service granted an advocacy group’s 
application to erect a short-term symbolic tent city in 
Lafayette Park “to call attention to the plight of the 
homeless,” but denied the group’s request for a special 
use permit that would have allowed demonstrators to 
sleep there overnight. 468 U.S. 288, 289 (1984). 
Agreeing that “sleeping” was conduct and assuming 
that it was also expressive, this Court had “very little 


 
18  E.g., Anaheim, Cal., Code § 11.10.30 (camping in public areas 
prohibited); Colorado Springs, Colo., Code § 9.6.110 (camping); 
D.C. Code § 24-121 (tents, trailer camps, and other temporary 
abodes); Denver, Colo., Code § 38-86.2 (camping); Honolulu, 
Haw., Code § 10-1.2(a)(13) (camping in public parks); Las Vegas, 
Nev., Code § 10.86.010 (camping, lodging, and similar activities); 
Sacramento, Cal., Code § 12.52 et seq. (camping); Seattle, Wash., 
Code § 18.12.250 (camping in public parks); Topeka, Kan., Code 
§ 9.45.340-.400 (camping). 
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trouble concluding that the Park Service may prohibit 
overnight sleeping in the parks involved here.” Id. at 
295. The “substantial interest” in maintaining 
attractive parks was sufficient:  


To permit camping – using these areas as 
living accommodations – would be totally 
inimical to these purposes, as would be 
readily understood by those who have 
frequented the National Parks across the 
country and observed the unfortunate 
consequence of the activities of those who 
refuse to confine their camping to 
designated areas. 


Id. at 296. 
This Court has always respected the 


counterbalanced governance central to our dual 
sovereign system and has hesitated to place federal 
courts in a supervisory role over how local authority is 
exercised. On many occasions this Court has 
reiterated “the normal principles of equity, comity and 
federalism that should inform the judgment of federal 
courts when asked to oversee state law enforcement 
authorities.” Los Angeles v. Lyons, 461 U.S. 95, 112 
(1983); see also, Riverside v. McLaughlin, 500 U.S. 44, 
53 (1991) (acknowledging “proper deference to the 
demands of federalism”).  
 The Ninth Circuit displayed no restraint and 
assumed the reins of local police power by 
prospectively enforcing the new constitutional rule 
that “a person cannot be prosecuted for involuntary 
conduct if it is an unavoidable consequence of one’s 
status.” Johnson, 72 F.4th at 893. For cities like San 
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Francisco, this becomes a perpetual process of seeking 
“the permission of a federal judge” and appealing the 
disagreements that will inevitably arise in the district 
court. Coal. on Homelessness, 90 F.4th at 982 
(Bumatay, J., dissenting). Additional appeals will, 
evidently, be needed to resolve questions like whether 
encampment resolutions that are “limited [in] 
geographic scope” or “time-limited [in] nature” violate 
the district court’s injunction. Id. at 977 (panel 
majority). The San Francisco case clearly illustrates 
the type of continuing hands-on federal involvement 
contemplated by the Ninth Circuit. 
 As this appellate ping pong makes clear, the type 
of injunction at issue here amounts to “nothing less 
than an ongoing federal audit” of the enforcement of 
“seemingly valid state laws.” See O’Shea v. Littleton, 
414 U.S. 488, 500 (1974). However, other than quick 
standing analyses, see Martin v. Boise, 920 F.3d 584, 
608-10 (9th Cir. 2019), see also, Johnson, 72 F.4th at 
881-83, the Ninth Circuit ignored the imperative for 
“courts of equity to exercise discretion” when asked to 
interject “federal courts in the administration of the 
criminal law.” Stefanelli v. Minard, 342 U.S. 117, 120 
(1951). The “crude population-level inquiry” used to 
predict the involuntariness of future conduct, 
Johnson, 72 F.4th at 936 (M. Smith, J., dissenting 
from denial of reh’g), is incongruent with this Court’s 
descriptions of the type of “extraordinary 
circumstance” where a federal court may order 
“injunctive relief against state criminal prosecutions.” 
Younger v. Harris, 401 U.S. 37, 53 (1971). If abstention 
principles keep federal courts from interfering with an 







17 
 
ongoing state prosecution, the same should be true for 
the underlying enforcement action that gave rise to it. 
 Setting aside capital cases, in the Eighth 
Amendment context this Court has only ever 
authorized such sweeping class-wide injunctive relief 
as a last-resort necessity to redress unconstitutional 
conditions of confinement. See, e.g., Brown v. Plata, 
563 U.S. 493 (2011). That post-conviction context is 
entirely different. The injunction was pursuant to a 
specific Act of Congress, see 18 U.S.C. § 3626, and after 
conviction the State owes an affirmative duty to 
prisoners because “[t]o incarcerate, society takes from 
[them] the means to provide for their own needs.” 
Brown, 563 U.S. at 510. The Ninth Circuit’s rule turns 
that reasoning inside out: “to incarcerate, society must 
first offer a person the means to provide for their own 
needs.” 


Even in that post-conviction context, Justice Scalia 
pointed out that these sorts of structural injunctions 
are dangerous because they “turn[] judges into long-
term administrators of complex social institutions . . . 
to play a role essentially indistinguishable from the 
role ordinarily played by executive officials.” Id. at 555 
(Scalia, J., dissenting). Those words are an apt 
description of the injunctive regime at issue in this 
case. The Ninth Circuit’s rule takes control of 
governance from local authorities and turns federal 
courts into “homeless policy czars” deciding when 
basic public camping regulations may be enforced. 
Johnson, 72 F.4th at 943 (M. Smith, J., dissenting 
from denial of reh’g). This departure from federalism 
principles is not supported by the Eighth Amendment. 
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B. The Cruel and Unusual Punishment 
Clause Does Not Apply to Street Level 
Enforcement.  


According to the Ninth Circuit, “the Cruel and 
Unusual Punishment Clause bars enforcement of the 
anti-camping ordinances.” Johnson, 72 F.4th at 880 
(emphasis added). Under this rule, even “threatening 
to enforce” camping ordinances can constitute 
unconstitutional punishment. See Coal. on 
Homelessness v. City & Cty. of San Francisco, No. 23-
15087, 2024 WL 125340, *1 (9th Cir. Jan. 11, 2024) 
(mem. op.). That conflicts with this Court’s numerous 
statements that “the State does not acquire the power 
to punish with which the Eighth Amendment is 
concerned until after it has secured a formal 
adjudication of guilt in accordance with due process.” 
E.g., Ingraham v. Wright, 430 U.S. 651, 671 n. 40 
(1977). The Ninth Circuit sidestepped this problem by 
explaining in a footnote that when “plaintiffs are 
raising challenges to the ‘substantive limits on what 
can be made criminal,’ Ingraham does not prohibit a 
challenge before a criminal conviction.” Johnson, 72 
F.4th at 889 n. 26. 


As many of the dissenting judges have noted, 
extending the Clause “to encompass pre-conviction 
challenges to substantive criminal law stretches the 
Eighth Amendment past its breaking point.” Martin, 
920 F.3d at 603 (Bennet, J., dissenting from denial of 
reh’g). In the pretrial context, this Court has 
consistently held that when “there has been no formal 
adjudication of guilt . . . the Eighth Amendment has 
no application.” City of Revere v. Massachusetts 
General Hospital, 463 U.S. 239, 244 (1983); see also, 
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e.g., Bell v. Wolfish, 441 U.S. 520, 535 n. 16 (1979) 
(“[t]he Court of Appeals properly relied on the Due 
Process Clause rather than the Eighth Amendment in 
considering the claims of pretrial detainees”). 
 Attaching the Eighth Amendment right to pre-
enforcement actions could only ever be justified where 
the challenged law on its face permitted an 
unconstitutional punishment. See, e.g., Coker v. 
Georgia, 433 U.S. 584 (1977) (regarding the death 
penalty for non-homicide offense). That is not the 
situation for the facially valid ordinances in this case 
that only contemplate the possibility of a jail sentence 
after a person is issued two successive civil violations, 
followed by a park exclusion order, followed by a 
trespass charge for violating that order. See Johnson, 
72 F.4th at 890 (“[i]mposing a few extra steps . . . does 
not cure the anti-camping ordinances’ Eighth 
Amendment infirmity”); compare, id. at 933 (Graber, 
J., respecting denial of reh’g) (“the Eighth Amendment 
does not prohibit all civil remedies that could, in 
theory lead to” criminal prosecution). 


In addition to being attenuated from the initial 
civil violations, a conviction for criminal trespass in 
the second degree does not carry a mandatory jail 
sentence under Oregon law. See Johnson, 72 F.4th at 
890; and see, Or. Rev. Stat. § 161.615(3) (maximum 
jail sentence for a class C misdemeanor is 30 days with 
no minimum term). This Court has explained that 
“[t]here is a clear line between sentences of 
imprisonment and sentences involving no deprivation 
of liberty.” Solem v. Helm, 463 U.S. 277, 294 n. 18 
(1983) (citing Argersinger v. Hamlin, 407 U.S. 25 
(1972)). It is entirely possible that even the cases that 







20 
 
eventually result in a criminal charge will not also 
result in a jail sentence. Indeed, many jurisdictions 
use citations like these as a means of compelling 
individuals to participate in diversion programs 
designed to connect participants with supportive 
services. See Andrew I. Lief, A Prosecutorial Solution 
to the Criminalization of Homelessness, 169 U. Pa. L. 
Rev. 1971, 1989-90 n. 125 (2021).19 


No opinion from this Court supports the theory 
that facially valid criminal laws may be enjoined 
because someone might eventually receive an 
unconstitutional sentence. Although they feel punitive 
in the colloquial sense of the word, arrests, threats to 
arrest, and pretrial detention on bail are not properly 
categorized as punishment under this Court’s cases. 
See also, United States v. Salerno, 481 U.S. 739, 746-
47 (1987). The Ninth Circuit’s contrary conclusion is a 
“step too far” and requires a “double leap in logic” that 
has no legal basis. Johnson, 72 F.4th at 933 (Graber, 
J., respecting denial of reh’g). 


C. Robinson Should Not Be Interpreted as 
Imposing Substantive Limits on Local 
Criminal Laws. 


The legal error central to this case is the Ninth 
Circuit’s interpretation of Robinson v. California, 370 
U.S. 660 (1962). In Martin the court “gleaned from 


 
19 Some communities have taken innovative approaches in 
implementing different types of community court, including 
using “mobile courts” to help reach homeless participants where 
they are located. See, e.g., City of Boulder, Colo., Community 
Court, https://bouldercolorado.gov/services/community-court 
(last viewed Feb. 28, 2024). 



https://bouldercolorado.gov/services/community-court
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Robinson the principle that the Eighth Amendment 
prohibits the state from punishing an involuntary act 
or condition if it is the unavoidable consequences of 
one’s status or being.” 920 F.3d at 616 (quotation 
removed). Reinforcing this questionable premise, the 
Ninth Circuit placed extraordinary emphasis on dicta 
from Ingraham regarding the “substantive limits on 
what can be made criminal and punished as such.” See 
id. at 613-14. Starting from that narrow view, the 
court has had no problem concluding that “Robinson 
limits the reach of criminal law.” See Johnson, 72 
F.4th at 921 (statement regarding denial of reh’g). 


This Court has, in passing, described the holding of 
Robinson that way. See e.g., Rhodes v. Champman, 
452 U.S. 337, 346 n. 12 (1981); Ingraham, 430 U.S. at 
667. This Court has not, however, ever applied 
Robinson that way. Interpreting Robinson as 
imposing “substantive limits on what can be made 
criminal” is a ticking time bomb that invites future 
federal incursions on state law. Amici respectfully 
suggest that, rather than treating Robinson as a one-
off outlier case susceptible to permitting substantive 
limitations on criminal law, a more parsimonious 
understanding of the opinion is as the extreme 
example of disproportionate sentencing.  


Many members of this Court have described 
Robinson as an excessive sentencing case. Justice 
Stevens, for example, explained that while the jail 
sentence in Robinson was not cruel or unusual “in the 
abstract,” it was held to “be excessive” when used to 
penalize the status of narcotic addiction. Atkins v. 
Virginia, 536 U.S. 304, 311 (2002). Justice Powell 
similarly explained in Solem, supra, that the “90-day 
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sentence [in Robinson] was found to be excessive.” 463 
U.S. at 287; see also, Harmelin v. Michigan, 501 U.S. 
957, 1012 (1991) (White, J., dissenting) (discussing 
Robinson along with other proportionality cases). 


Justice Thurgood Marshall endorsed this 
interpretation, explaining that in Powell and 
Robinson “[t]he analysis in both cases was the same; 
only the conclusion as to whether or not the 
punishment was excessive differed.” Furman v. 
Georgia, 408 U.S. 238, 328 (1972) (Thurgood Marshall, 
J., concurring); see also, Carmona v. Ward, 439 U.S. 
1091, 1094-95 (1979) (Thurgood Marshall, J., 
dissenting from denial of certiorari) (citing Robinson 
to demonstrate that “this Court has invalidated 
punishments that were disproportionate to the nature 
of the offense charged”). 


From this perspective, the holdings in Robinson 
and Powell are more easily reconciled. The mandatory 
jail sentence in Robinson was unconstitutionally 
excessive because instead of being imposed for “the 
use of narcotics” or “antisocial or disorderly behavior” 
it criminalized “an illness which may be contracted 
innocently” and permitted a person “to be 
continuously guilty” of the offense anywhere in the 
State. 370 U.S. at 666-67. The complete absence of any 
actus reus allowed this Court to hold that any penalty 
would be disproportionate to statutory elements of the 
crime. 


By contrast, in Powell v. Texas a plurality of 
justices explained that the “primary purpose” of the 
Clause has always been properly considered “to be 
directed at the method or kind of punishment 
imposed.” 392 U.S. 514, 531-32 (1968). Examining “the 
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nature of the conduct made criminal is ordinarily 
relevant only to the fitness of the punishment 
imposed.” Id. From that starting place, five justices 
agreed that the fine imposed for the purportedly 
involuntary conduct in that case was not 
unconstitutional. Recognizing the case could present a 
slippery slope, the plurality explained that Robinson 
did not control the outcome because “there is a 
substantial definitional distinction between a ‘status’ 
. . . and a ‘condition,’” and when this line is blurred it 
becomes “difficult to see any limiting principle” that 
would prevent the federal judiciary from becoming 
“the ultimate arbiter of the standards of criminal 
responsibility.” Id. at 533. 


Reading Robinson as the extreme example of 
disproportionate sentencing is a cleaner fit within this 
Court’s jurisprudence than interpreting it to mean 
that there are “substantive limits” on state criminal 
laws hibernating within the recesses of the Eighth 
Amendment. If a penal statute is facially valid, then 
the constitutionality of a particular penal sentence can 
only be analyzed by looking at the individual 
characteristics of the defendant and the factual basis 
for the conviction. As this Court has explained, the 
“inherent nature of our federal system and the need 
for individualized sentencing decisions result in a 
wide range of constitutional sentences” and “no single 
criterion can identify when a sentence is so grossly 
disproportionate that it violates the Eighth 
Amendment.” Solem, 463 U.S. at 290 n. 17. 


The Ninth Circuit’s determination that any penal 
sentence for any individual within a diverse class 
would be per se unconstitutional is legally 
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unjustifiable. Homelessness is too impermanent to be 
considered a status like addiction. Tobe v. City of 
Santa Ana, 892 P.2d 1145, 1166-67 (Cal. 1995). As 
noted in the previous section, approximately 900,000 
people become housed each year. This tends to show 
“the efficacy of acts of social intervention to change the 
condition of those currently homeless.” Joyce v. City & 
Cty. of San Francisco, 846 F. Supp. 843, 857 (N.D. Cal. 
1994). Additionally, individual facts like whether 
someone has previously “declined offers of temporary 
housing” are critical. Id. at 938 (M. Smith, J., 
dissenting from denial of reh’g). “It blinks reality to 
say that the district court could, ‘in one stroke,’ resolve 
the constitutionality of the public-camping ban as 
applied to each of the” class members here. Id. at 939 
(quoting panel op., id. at 811). 


By enjoining even threats to enforce the applicable 
ordinances, the Ninth Circuit’s rule guarantees that 
no individualized inquiry or sentencing proceeding 
will occur. This “federal constitutional prohibition on 
the criminalization of purportedly nonvolitional 
conduct,” Johnson, 72 F.4th at 928 (O’Scannlain, J., 
respecting denial of reh’g), also displaces common law 
trial defenses that might otherwise apply to the 
charged violation. See, e.g., In re Eichorn, 69 Cal. App. 
4th 382, 391 (1998) (granting writ because petitioner 
“is entitled to raise a necessity defense to charges he 
violated the camping ordinance”). New federal rules 
defining “the purposes of the criminal law [and] the 
ideas of free will and responsibility” should be rejected 
because crafting those definitions is “a project for state 
governance, not constitutional law.” E.g., Kahler v. 
Kansas, 589 U.S. ___, 140 S. Ct. 1021, 1037 (2020). 
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Instead of interpreting Robinson as creating 
malleable limitations on substantive criminal law, 
that case should be read simply as the far-end of this 
Court’s proportionality jurisprudence. This view 
provides an appropriate resting place for Robinson, 
while removing the danger of future courts similarly 
pushing this corner of the constitutional envelope. 
III. THE NINTH CIRCUIT’S RULE IS A POLICY 


JUDGMENT. 
The rule created below dictates that local 


authorities may only stop people from living in public 
spaces if the government first provides them with an 
alternative place to go. That concept is not supported 
by the Eighth Amendment or any other constitutional 
principle. Instead, this is a policy judgment that 
federal courts are not engineered or equipped to 
administer. 
 That policy can have substantial financial 
implications for local governments. It can also 
incentivize overwhelmed jurisdictions to concentrate 
public resources on temporary shelter beds even if 
policymakers would prefer to invest in more 
permanent solutions. Homelessness is complicated, 
caused in part by national economic forces, and local 
leaders struggling to preserve the livelihood of their 
communities need the authority to impose reasonable 
regulations designed to further legitimate public 
interests. 


A. Providing Shelter and Other Public 
Housing Options is Costly. 


Building and maintaining shelter space is 
expensive. Although numbers can vary widely by 
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region, the national average cost for shelter beds has 
been estimated to be around $16,000 per unit per 
year.20 In small and large jurisdictions alike, finding 
the funding to provide a multitude of shelter beds can 
be difficult and can require compromising other parts 
of the local budget. 


Take the City of Grants Pass. Relying on this 
$16,000 per unit per year estimate, the annual cost to 
Grants Pass of providing shelter for the 50 to 600 
homeless persons in the jurisdiction might be 
anywhere from $800,000 to $9.6M. When this action 
was commenced in 2018 Grants Pass had an annual 
budget of just over $133M.21 Using some quick napkin 
math, the Ninth Circuit’s rule effectively obligates the 
City to dedicate up to 7.2% of its annual budget to 
shelter services. Alternatively, of course, Grants Pass 
might choose to save the money by foregoing 
enforcement of its camping regulations. 


Some jurisdictions simply do not have the fiscal 
flexibility to accommodate new inroads to the budget 
like this. And even in areas committed to providing 
shelter, fluctuations in the local homeless population 
can strain the social safety net to its breaking point. 
For example, New York City is a jurisdiction that 


 
20  Dennis P. Culhane & Seongho An, Estimated Revenue of the 
Nonprofit Homeless Shelter Industry in the United States: 
Implications for a More Comprehensive Approach to Unmet 
Shelter Demand, 32 Housing Policy Debate 823, 830-33 tbl. 4 
(2022) (relying on 2015 HUD Housing Inventory Count data). 
21  City of Grants Pass, Ore., Adopted Operating & Capital 
Budget Fiscal Year 2017-18, 25, (2018), 
https://www.grantspassoregon.gov/DocumentCenter/View/10828
/Complete-Adopted-Budget-FY18?bidId=. 



https://www.grantspassoregon.gov/DocumentCenter/View/10828/Complete-Adopted-Budget-FY18?bidId=

https://www.grantspassoregon.gov/DocumentCenter/View/10828/Complete-Adopted-Budget-FY18?bidId=
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implemented a right-to-shelter policy decades ago, but 
the recent influx of tens of thousands of unhoused 
immigrants has pushed the city to the financial 
brink.22 The cost is estimated to be several billion 
dollars and counting.23 Across the country, Denver is 
confronting a similar situation and reaching similarly 
dire financial straits.24 Regions that are less affected 
by this recent trend have still scrambled to match 
unhoused immigrants with shelter options, and have 
needed to confront the budgetary realities created by 
these unplanned expenditures.25 


The impulse to provide shelter to those who do not 
have it is compassionate, and the humanitarian 
responses taken by these local governments are 
commendable. It is also likely, however, that some of 
these places may soon reach financial impasses that 


 
22  Andy Newman, A Record 100,000 People in New York 
Homeless Shelters, N.Y. Times (June 28, 2023), 
https://www.nytimes.com/2023/06/28/nyregion/nyc-homeless-
shelter-population.html; see also, Dave Davies, How NYC is 
coping with 175,000 migrants from the Southern border, Fresh 
Air on NPR (Feb. 15, 2024), 
https://www.npr.org/2024/02/15/1231712535/how-nyc-is-coping-
with-175-000-migrants-from-the-southern-border. 
23  Grace Ashford and Claire Fahy, $2.4 Billion Is Not Enough 
for New York’s Migrant Crisis, Adams Says, N.Y. Times (Feb. 6, 
2024), https://www.nytimes.com/2024/02/06/nyregion/adams-
albany-migrant-crisis.html. 
24  Miriam Jordan, Big Burden of Migrant Influx Strains 
Denver, N.Y. Times (Feb. 12, 2024 updated Feb. 15, 2024), 
https://www.nytimes.com/2024/02/12/us/denver-colorado-
migrants.html. 
25  Gustavo Sagrero Álvarez, Seattle steps in to foot bill for 
migrants living in hotel, KUOW: NPR Network (Jan. 31, 2024), 
https://www.kuow.org/stories/seattle-steps-in-to-foot-the-bill-for-
migrants-living-in-a-hotel. 



https://www.nytimes.com/2023/06/28/nyregion/nyc-homeless-shelter-population.html
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https://www.npr.org/2024/02/15/1231712535/how-nyc-is-coping-with-175-000-migrants-from-the-southern-border

https://www.nytimes.com/2024/02/06/nyregion/adams-albany-migrant-crisis.html

https://www.nytimes.com/2024/02/06/nyregion/adams-albany-migrant-crisis.html

https://www.nytimes.com/2024/02/12/us/denver-colorado-migrants.html
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necessitate hard choices and re-examination of fiscal 
priorities. As this Court has recognized, “the 
intractable economic, social, and even philosophical 
problems presented by public welfare assistance 
programs are not the business of this Court.” See 
Dandridge v. Williams, 397 U.S. 471, 487 (1970). Local 
governments need the breathing room to adapt 
policies and spending to meet community needs, and 
sometimes on short notice. Striking a balance between 
local resources and priorities is inherently a political 
process. Federal courts should not be putting a thumb 
on those scales. 


B. Not Every Jurisdiction Believes that 
Temporary Shelter Beds are a Viable 
Solution to Homelessness. 


The Ninth Circuit’s rule is also a bad policy 
judgment because it encourages overwhelmed 
jurisdictions to narrowly focus on building up a large 
supply of temporary shelter beds. This incentivizes a 
race to the bottom denominator of housing options. 
Temporary shelter beds are generally unappealing, 
and offers are frequently declined. In cities like 
Seattle, for example, these offers are accepted less 
than half of the time.26 San Francisco reports similar 


 
26  See Seattle Human Services, Quarterly Report (Dec. 8, 2023), 
https://clerk.seattle.gov/~cfpics/cf_322689q3.pdf (Q3: 1,830 
shelter offers, 587 accepted); and see, Seattle Human Services, 
Quarterly Report (Aug. 2, 2023), 
https://clerk.seattle.gov/~cfpics/cf_322689q2.pdf (Q2: 1,333 
shelter offers, 554 accepted); and see, Seattle Human Services, 
Quarterly Report (June 29, 2023), 
https://clerk.seattle.gov/~cfpics/cf_322689q1.pdf (Q1: 1,352 
shelter offers, 616 accepted). 



https://clerk.seattle.gov/%7Ecfpics/cf_322689q3.pdf

https://clerk.seattle.gov/%7Ecfpics/cf_322689q2.pdf
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numbers.27 Commonly stated reasons include 
congregate sleeping, past negative experiences, 
vehicle related issues, and preferring to wait for a 
more permanent option like a tiny house to become 
available. In contrast to offers of temporary shelter, 
offers for more permanent options like prepaid motel 
rooms or tiny homes are almost always accepted.28 


Declining offers of temporary shelter is not a new 
phenomenon.29 Often times the people who are most 
likely to refuse an offer are also those who have been 
homeless the longest. Scholars explain that this may 
be because chronically homeless individuals are 
familiar with what the offer entails and know this 
short-term relief will not be a long-term housing 
option. See e.g., Sara K. Rankin, Hiding Homelessness: 
The Transcarceration of Homelessness, 109 Cal. L. 
Rev. 559, 583 (2021). Many commentators therefore 
suggest that government resources are better used 
investing in permanent housing options instead. Id. 


Emphasizing permanent housing over temporary 
shelter beds is also a key component of the Housing 
First model. This approach endorses the philosophy 


 
27  See City of San Francisco, Healthy Streets Data and 
Information, https://sf.gov/data/healthy-streets-data-and-
information#-data-and-information, (last visited Feb. 25, 2024). 
28  Daniel Wu, When a homeless encampment was cleared, no one 
went to a shelter. The reasons are complicated, Seattle Times 
(Aug. 19, 2021), https://www.seattletimes.com/seattle-
news/homeless/when-a-homeless-encampment-was-cleared-no-
one-went-to-shelter-the-reasons-why-are-complicated/  
29  E.g., Ari Shapiro, Why Some Homeless Choose The Streets 
Over Shelters, Talk of the Nation on NPR (Dec. 6, 2012), 
https://www.npr.org/2012/12/06/166666265/why-some-homeless-
choose-the-streets-over-shelters. 
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that “[w]hen a person is housed, they have a platform 
to address all their needs, no matter how complex.”30 
Federal agencies encourage Housing First and report 
that it provides greater long-term housing stability at 
lower overall costs than treatment first models.31 


Many states and local governments throughout the 
country also strongly support the Housing First 
model. Seattle was one of the first cities to embrace 
this approach over two decades ago,32 and this 
remains the model endorsed by the King County 
Regional Housing Authority today.33 California 
passed legislation formally adopting Housing First as 
the required model for all state housing programs in 
2016. See 2016 Cal. Stat. c 847. Hawaii did the same 
in 2010. See 2010 Haw. Sess. Laws c 212, §2. 


 
30  ALL IN, supra  n. 8, at 42.  
31  See HUD Office of Policy Development & Research, Housing 
First Works, Evidence Matters (Spring/Summer 2023), 
https://www.huduser.gov/portal/periodicals/em/spring-summer-
23/highlight2.html. 
32  See Kim Horner, Seattle’s 1811 Eastlake Project Puts Housing 
First, Saves Lives & Money, The Carter Center (Nov. 4, 2009), 
https://www.cartercenter.org/health/mental_health/fellowships/
archive/documents/seattle_horner.html; see also, The South King 
County Housing First Pilot: Innovations & Lessons Learned, 
Building Changes: End Homelessness Together (May 2010), 
https://www.hud.gov/sites/documents/DOC_10137.PDF. 
33  King County Regional Housing Authority, Our Approach 
https://kcrha.org/about/our-approach/ (last visited Feb. 25, 2024); 
see also, King County Regional Housing Authority, Five-Year 
Plan: 2023-2028, 27 (2023), https://kcrha.org/wp-
content/uploads/2023/06/FINAL-KCRHA-Five-Year-Plan-
6.1.23.pdf, (explaining approach to creating new housing 
options). 
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While these are among the many regions where 
homelessness has continued to increase, other 
jurisdictions have realized tremendous success using 
Housing First. Houston, for example, is often held out 
as the gold standard,34 successfully reducing overall 
homelessness by 53% since switching to Housing First 
in 2011.35 Similarly, in 2005 Utah became the first 
state to formally adopt Housing First, and reported 
reducing chronic homelessness by 90% over the next 
ten years.36 That success has also, however, at times 
drawn criticism due to fiscal concerns as the annual 
costs have multiplied. “The problem, according to 
auditors, is that these communities are costly to build 
and often become long-term homes for those who stay 
there.”37 


There are many regional differences between these 
jurisdictions, and many potential reasons for these 


 
34  Michael Kimmelman, How Houston Moved 25,000 People 
From the Streets Into Homes of Their Own, N.Y. Times (June 14, 
2022), https://www.nytimes.com/2022/06/14/headway/houston-
homeless-people.html. 
35  City of Houston Housing & Community Development Dep’t, 
Supportive Services: Our Role in Ending Homelessness, 
https://houstontx.gov/housing/supportive-services.html, (last 
visited Feb. 25, 2024). 
36  See HUD Office of Policy Development & Research, Salt Lake 
City Housing Authority Serves Residents Experiencing 
Homelessness, Edge: An Online Magazine (Sept. 20, 2022), 
https://www.huduser.gov/portal/pdredge/pdr-edge-inpractice-
092022.html. 
37  Bethany Rodgers, Utah’s ‘housing first’ model is keeping 
people off the streets. So why are auditors worried? Salt Lake 
Tribune (Nov. 16, 2021),  
https://www.sltrib.com/news/politics/2021/11/16/utahs-housing-
first-model/. 
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disparate outcomes. New permanent housing options 
are expensive and time consuming to build, 
particularly in high-density urban areas.38 Local 
governments that have made substantial investments 
aligning with Housing First policies should be 
permitted to continue these policy decisions without 
sacrificing the authority to enforce the basic 
regulations that are needed to keep the community 
functioning as a collective. 


The Ninth Circuit’s rigid all-or-nothing 
constitutional formula creates the danger of 
encouraging overwhelmed jurisdictions to think about 
shifting resources back to short-term temporary 
shelter options even if they do not believe this 
approach will be effective in the long run. 


C. Local Policymakers Need to Preserve the 
Health and Safety of Their Communities. 


Many communities throughout the country have 
made housing and homeless services a top local 
priority. Local governments have backed up these 
commitments with funding, and spending in some 
areas is at levels that would have been unthinkable 
twenty years ago. In 2024 Seattle will invest $339M in 
affordable housing and $109M in homeless outreach 
and shelter.39 Los Angeles is set to spend $1.3B on 


 
38  Joshua McNichols, Seattle’s first affordable housing high-rise 
tower in 50 years welcomes its first residents, KUOW: NPR 
Network (May 5, 2023), https://www.kuow.org/stories/seattle-s-
first-affordable-housing-high-rise-in-50-years-welcomes-its-first-
residents. 
39  Callie Craighead, Mayor Harrell signs City of Seattle’s 2024 
Budget into Law, Office of the Mayor (Dec. 1, 2023), 
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homelessness this year, a tenth of its annual budget.40 
San Francisco, in line with recent years, has allocated 
$713.3M this annum for homelessness and supportive 
housing.41 It might seem obvious that, in jurisdictions 
like these, incarcerating someone for violating local 
camping regulations is not the ultimate goal. 


These jurisdictions do, however, want to remain 
attractive places to live and do business. Spending in 
these amounts can be locally controversial even if 
perfect outcomes are achieved, but when these 
expenditures are coupled with surrendering public 
spaces to encampments local friction can become 
combustible. As summarized recently by a state 
auditor, communities “are growing more frustrated 
and concerned as the number of people living on the 
streets and in encampments continues to grow, even 
as government spends more on programs to address 
homelessness.”42 These localities need the breathing 
room to juggle the dynamic complexities and 
immediate social harms that are often presented with 
homelessness. 


 
https://harrell.seattle.gov/2023/12/01/mayor-harrell-signs-city-
of-seattles-2024-budget-into-law/. 
40  City of Los Angeles, Budget Summary FY 2023-2024, 4 
(2023),  
https://cao.lacity.org/budget23-24/2023-24Budget_Summary.pdf. 
41  City of San Francisco, Dep’t of Homelessness & Supportive 
Housing, HSH Budget (FY 2023-24), 
https://hsh.sfgov.org/about/budget/, (last visited Feb. 26, 2024). 
42  Wash. State Auditor, Contracted Homeless Services: 
Improving how local governments prioritize services and manage 
provider performance, No. 103130, 3 (Nov. 15, 2022), 
https://sao.wa.gov/sites/default/files/audit_reports/PA_Contracte
d_Homeless_Services_ar-1031310.pdf. 
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 The current crisis is also a contemporary iteration 
of historical cycles. “Homelessness in the United 
States has surged and receded throughout our nation’s 
history.”43 There is no doubt that our country is 
confronting a complicated homelessness crisis that is 
exacerbated by a national shortage of available 
affordable housing. Although of course not 
guaranteed, history indicates that the affordable 
housing deficit will likely stabilize in time.  Indeed, 
this issue is in the spotlight of townhalls and state 
legislatures throughout the nation. Moreover, the 
American economy continues to outperform 
expectations, and unemployment has been at record 
lows.44 These positive indicators signal some hope that 
the supply of affordable housing in this country will 
catch up to the demand. 


Resolving the questions presented by 
homelessness is hard work. Indeed, “[t]he very 
complexity of the problems suggests that there will be 
more than one constitutionally permissible method of 
solving them.” See Jefferson v. Hackney, 406 U.S. 535, 
546 (1972). Local governments need flexibility and 
should not be placed in the “constitutional 
straitjacket” imposed by the Ninth Circuit’s rule. Id. 


There will be times when even the localities that 
are the most committed to humanitarian responses 
will need to make decisions that not everyone will be 
happy about. Sometimes this will involve telling 


 
43  ALL IN, supra n. 8, at 15. 
44  Samantha Delouya, 2022 had the lowest total unemployment 
rate ever, CNN (Dec. 20, 2023), 
https://www.cnn.com/2023/12/20/economy/lowest-
unemployment-rate-year-2022/. 



https://www.cnn.com/2023/12/20/economy/lowest-unemployment-rate-year-2022/
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people that they may not camp in the park, the 
planting strip next to a road, or the sidewalk. 
Sometimes local authorities will be able to provide an 
alternative place to go. Other times they will not. In 
either case, the Eighth Amendment does not have 
anything to say about it. 


CONCLUSION 
For the foregoing reasons, this Court should 


reverse the decision below. 
 


Respectfully submitted, 
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  Seattle City Attorney’s Office 
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  Seattle, WA 98104 
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Abstract


California has a large population of people experiencing homelessness (PEH) that is charac-
terised by a high proportion of people who are unsheltered and chronically homeless. PEH are
at increased risk of communicable diseases due to multiple, intersecting factors, including
increased exposures, comorbid conditions including substance use disorder and mental illness
and lack of access to hygiene and healthcare facilities. Data available for several communicable
diseases show that PEH in California experiences an increased burden of communicable dis-
eases compared to people not experiencing homelessness. Public health agencies face unique
challenges in serving this population. Efforts to reduce homelessness, increase access to health
care for PEH, enhance data availability and strengthen partnerships among agencies serving
PEH can help reduce the disparity in communicable disease burden faced by PEH.


Homelessness in the USA and in California


The definition of a person experiencing homelessness (PEH) differs by government agency.
The US Department of Health and Human Services defines a homeless individual as one
who ‘lacks housing’, which includes ‘an individual whose primary residence during the
night is a supervised public or private facility that provides temporary living accommodations
and an individual who is a resident in transitional housing’ [1]. The US Department of
Housing and Urban Development (HUD) expands the definition to include people living in
unstable housing arrangements such as motels, personal vehicles, and tents [2]. Causes of
homelessness include lack of affordable housing, unemployment, poverty, and low wages [3].


Measuring the number of PEH is challenging, as housing status can fluctuate over time.
One method of measurement is an unduplicated one-night estimate of sheltered and unshel-
tered individuals who are experiencing homelessness. In the USA, this is conducted yearly
during the last week in January by local planning bodies [4]. In 2018, this measurement iden-
tified 553 000 PEH in the USA, of which 180 000 (33%) were individuals who are part of fam-
ilies with children. Of the total, 65% were sheltered (living in shelters or motels) and 60% were
men. [4] From 2010 to 2018, the number of PEH declined by 13.2% nationally, but increased
by 5.3% in California.


California’s population of PEH is distinctive due to its size, the proportion of unsheltered
individuals and proportion of chronically homeless individuals (defined as a person who is
continuously homeless for greater than 1 year, or greater than four episodes of homelessness
in 3 years [5]). In 2018, California accounted for 12% of the US population (40 million) [6]
and 24% of the total population of PEH (129 972, or 0.3% of California’s population) [4]
(Fig. 1). Los Angeles County, California’s largest county by population, accounts for 25% of
California’s total population and 32% of California’s homeless population (42 079) (Fig. 2).
Nearly half (47%) of the US unsheltered homeless population lives in California and more
than two-thirds (69%) of California’s homeless population is unsheltered (Fig. 3). Finally,
32 668 chronically homeless individuals live in California, representing 25% of all PEH in
California and 37% of the US population of chronically homeless individuals [4].


Mortality is increased among PEH compared to the general population, especially among
younger people and women [7]. A study of homeless youth (15–24 years) in San Francisco
reported an age, race and gender-adjusted standardised mortality ratio of 10.6 (95% CI
(5.3–18.9)) compared with California’s general youth population [8]. Individuals who are
unsheltered or chronically homeless have further increased risk of mortality [9].
Unsheltered PEH has a 2.7-fold increased risk of mortality compared to those who are shel-
tered [10]. Increased mortality is related to a number of causes including poisoning (medica-
tion and illicit substances), suicides, accidents, heart disease, and infections. Increased
infection-specific mortality among PEH has been documented, although data are limited
because of the difficulties in capturing information on PEH. Studies of human
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immunodeficiency virus (HIV) infection and tuberculosis (TB)
among PEH come from one urban centre or from outside the
US [7, 11]. HIV was the leading cause of death for PEH living
in Boston during 1988–1993; the leading cause of death shifted
to drug overdose and substance use disorders during 2003–2008
[11]. Among PEH diagnosed with TB in Toronto, Canada during
1998–2007, 19% died within 12 months of diagnosis compared to
7.4% of all persons diagnosed with TB [12].


The overall physical and emotional health status of PEH is
worse compared to the general population and PEH suffer from
a disproportionate burden of communicable diseases compared
with the general population [7]. A 2012 systematic review
reported an increased prevalence of HIV infection, hepatitis C
virus (HCV) infection and TB prevalence among PEH across
studies in multiple countries. Among US studies, the prevalence
of TB among PEH was 46.7–461.2 times higher compared to
the general population. Hepatitis C prevalence was 5.2–17.6
times greater than the general population and HIV infection
prevalence was similar to the general population in some studies,
or up to 42 times greater. There was significant heterogeneity in
these studies, most likely related to differences in population sam-
pling. All studies sampled individuals who engaged in social ser-
vices, such as shelters or soup kitchens; however, these services
differ substantially by location. In addition, for TB, differences
in the use of diagnostic testing contributed to differences in preva-
lence estimates [13].


Homelessness and communicable disease risk


PEH are at increased risk of communicable diseases due to
increased exposures and greater susceptibility to illness (Table 1).


PEH living in crowded conditions such as shelters have greater
exposure to pathogens, which increases the risk of TB [14] and
diarrheal illnesses [15]. Lack of access to hygiene facilities also


increases exposures to pathogens transmitted via faecal-oral trans-
mission such as hepatitis A [16] and may increase exposure to
vectors such as lice, which can transmit Bartonella quintana
infections [17]. Inadequate hygiene facilities may also worsen
minor wounds due to lack of adequate skin care [18, 19]. PEH
may also have comorbid substance use disorders or engage in
risky sexual behaviour, which can increase the risk of acquisition
of infections with pathogens such as HIV, HCV, or HAV [7].
Examples of high-risk sexual behaviour include sex while intoxi-
cated or sex in exchange for goods and services such as money,
shelter, or drugs. [20]


Inadequate living situations can cause physical injuries that
increase susceptibility to infections. For example, a wheelchair-
bound person may develop sacral pressure injuries due to lack
of an adequate place to lie down. Treatment for these wounds
can be delayed due to lack of access to care, which can result in
serious life-threatening infection requiring hospital admission.
Increased susceptibility to infection can also be the result of
poorly controlled comorbid health conditions, such as diabetes.
All these environmental and host-specific risks are interrelated
and may have multiplicative effects, leading to a substantial
increase in the risk of disease.


Recent examples from California: communicable disease
among PEH


Accurate measurement of communicable disease burden among
California’s population of PEH is challenging. Many communic-
able diseases linked to homelessness are not reportable conditions
(e.g., norovirus illness). Housing status is not collected by routine
surveillance systems for all communicable diseases. Nevertheless,
data are available from routine surveillance at California
Department of Public Health (CDPH) for several communicable
diseases that illustrate the disproportionate burden of


Fig. 1. California population of persons experiencing
homelessness (PEH).


Fig. 2. Los Angeles County population of persons
experiencing homelessness (PEH).
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communicable diseases among PEH in California (Table 2). We
summarise examples of communicable diseases among PEH in
California to describe transmission dynamics, the risks encoun-
tered by PEH and the public health response. The selected exam-
ples represent common communicable diseases with available
surveillance or cross-sectional data. Other diseases that dispropor-
tionately affect PEH that are not presented include louse-
transmitted Bartonella quintana infection, which has been previ-
ously described in a case series outside of the USA [21].


Hepatitis A


Hepatitis A, caused by the hepatitis A virus (HAV), usually causes
a mild, self-limiting illness for which supportive measures are the
standard of care [16]. Community-based transmission is now
uncommon in the US and a rapid decrease in hepatitis A inci-
dence after the introduction of hepatitis A vaccination in 1996
suggests that immunisation played an important role [16].
However, since 2017, the Centres for Disease Control (CDC)
has reported outbreaks of hepatitis A in 30 states including
California among people who use drugs, people who are experien-
cing unstable housing or homelessness and men who have sex
with men [22]. In California, the hepatitis A vaccine is universally
recommended for children and adults at increased risk of infec-
tion as specified by the Advisory Committee on Immunisation
Practices (ACIP). The California Department of Public Health
and local health departments also use the hepatitis A vaccine to
respond to hepatitis A outbreaks.


During 2016–2018, California experienced a large hepatitis A
outbreak among PEH that was concentrated in San Diego
County. This outbreak was the largest hepatitis A outbreak in
California since the introduction of hepatitis A vaccination.
Statewide, a total of 708 outbreak-related hepatitis A cases were
reported, with 465 hospitalisations (66%) and 21 deaths (3%).
More than half of cases (52.6%, n = 372) were in PEH. The out-
break did not involve the general population and predominantly
affected PEH and/or who were using drugs. Of the PEH who
developed hepatitis A, more than two-thirds (71.6%, n = 263)
also reported drug use. This outbreak was notable for the high
rate of hospitalisation and death [23]. For comparison, a multi-
state outbreak of hepatitis A tied to consumption of frozen straw-
berries in 2016 was linked to 143 cases, 56 hospitalisations (39%)
and no deaths [24].


Several factors drove the California outbreak of hepatitis A
among PEH, including underlying risk factors, environmental
sanitation, and vaccine acceptability and access. PEH were at
risk for developing hepatitis A due to exposure to unsanitary con-
ditions and concomitant drug use. PEH were at increased risk of
severe disease due to underlying alcohol use disorder and chronic


HCV infection. Of people with outbreak-associated hepatitis A,
17% were positive for either HCV antibody (anti-HCV) indicating
past or current infection, or HCV RNA indicating current infec-
tion. Similarly, the prevalence was high in three other states that
experienced hepatitis A outbreaks that affected PEH and people
who use drugs in 2017: 49% (29/59) in Kentucky, 26% (165/
632) in Michigan and 21% (31/148) in Utah [25].


In the general population, the prevalence of anti-HCV and
HCV RNA positivity in the USA is 1.7% and 1%, respectively
[26]. Hepatitis A outbreaks are difficult to control due to the
long incubation interval, long period of infectivity and a signifi-
cant proportion of asymptomatic infections. Public health agen-
cies in California used three population-level strategies to
respond to the outbreak of hepatitis A among PEH: vaccination,
sanitation, and education. Vaccination efforts targeted at-risk
individuals (PEH or persons using drugs and living in unstable
housing). During this outbreak, the CDPH expanded criteria for
hepatitis A vaccination beyond ACIP recommendations, which
at the time did not include PEH, to include PEH [27]. Reaching
at-risk individuals required partnerships with local organisations,
since many people lived in less accessible locations and experi-
enced a lack of trust in the healthcare system. For example, San
Diego County public health nurses worked with staff from home-
less service providers or law enforcement to form ‘foot teams’ and
reach at-risk individuals in riverbeds, canyons, ravines, parks, and
urban encampments. In San Diego County alone, 121 921 hepa-
titis A vaccinations were delivered during this outbreak [28]. To
support vaccination efforts, California Governor Jerry Brown
declared a state of emergency in October 2017, which enabled
the state to ensure adequate vaccine supply for outbreak response
[29]. Sanitation interventions included increasing access to bath-
rooms by extending hours of bathroom facilities and setting up
portable toilets and handwashing stations. Education interven-
tions were aimed at high-risk populations, health care providers
and the general public. Specific tools included pamphlets explain-
ing the role of hygiene in interrupting disease transmission and
hygiene kits. Collaboration with local media outlets was critical
for the dissemination of these messages.


The California hepatitis A outbreak ended in 2018, but other
outbreaks are ongoing in the USA. In February 2019, ACIP
updated its recommendations for hepatitis A vaccination to
include PEH [30]. ACIP recommends routine hepatitis A vaccin-
ation in children [31] and adults with risk factors, including
homelessness, chronic liver disease, clotting factor disorders,
men who have sex with men, work with HAV in a research
laboratory, travel in countries with high or intermediate endemic
hepatitis A, or close personal contact of an international adoptee
[32]. Delivering the hepatitis A vaccine to this population remains
a challenge, particularly given the existing challenges PEH face


Fig. 3. Unsheltered vs. sheltered status among persons
experiencing homelessness in California and the USA.
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Table 1. Major risk factors and communicable diseases identified among people experiencing homelessness


Risk factor Modes of disease transmission Communicable disease (examples)


Inadequate access to personal hygiene


Handwashing and toilet facilities • Fecal-oral • Hepatitis A
• Shigella
• Norovirus


Bathing and skin care • Direct inoculation • Skin and soft tissue infections (SSTIs)
• Group A streptococcal infections


Laundry • Ectoparasite infestations
• Vector-borne illnesses


• Lice
• Scabies
• Bed bugs
• Bartonella quintana (louse-borne)


Inadequate access to resting places


Pressure injury from lying on hard surfaces • Direct contact • SSTIs


Lower extremity stasis dermatitis from lack of
places to lie flat


• Direct contact • SSTIs


Congregate settings and increased exposures
(shelters, tent dwellings)


• Droplet
• Airborne
• Direct contact
• Fomites


• Norovirus
• Influenza
• Tuberculosis
• Hepatitis A


Exposure to disease vectors • Vector-borne • Mosquito-borne illnesses, Typhus (flea-borne)


Behavioral risks


Exchange of sex for money
Sex while high
Sexual assault


• Sexual contact • Syphilis
• Gonorrhea
• Chlamydia
• HIV
• Hepatitis B


Comorbid medical conditions


Substance abuse, including alcohol, intravenous
drug use


• Blood-borne
• Skin disruption


• HIV
• Hepatitis A
• Hepatitis B
• Hepatitis C
• Invasive group A streptococcal infections
• Methicillin resistant Staphylococcus aureus


Mental illness • Increase risk behavior
• Decreased self-care
• Delays in care


May exacerbate multiple conditions


Limited access to healthcare


Limited preventive services • Decreased vaccinations
• Increased vulnerability to
infections


• Shingles
• Pneumonia
• Hepatitis A


Poorly controlled chronic conditions • Decreased immunity
• Increased vulnerability to
infections


• SSTIs


Low health literacy • Delays in care


(Continued )
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when accessing medical care. One potential delivery mechanism is
via requirements imposed by California Senate Bill 1152
(SB1152), which requires hospitals to offer appropriate vaccina-
tions to homeless patients on inpatient or emergency room dis-
charge [33].


Syphilis


Syphilis, a sexually transmitted genital ulcerative disease caused
by the bacterium Treponema pallidum, is associated with signifi-
cant adverse consequences if left untreated with progression into
secondary and tertiary syphilis. The incidence of syphilis has
increased nationally and in California despite the usual efforts
of public health departments, which includes contact tracing,
screening, and treatment with penicillin [34,35]. In 2017, the inci-
dence rate of primary and secondary syphilis was 16.8 cases per
100 000 Californians, up from 1.0 cases per 100 000 in 2000
[36]. Among women, cases increased by 600% during 2012–
2017 [37]. Homelessness disproportionately affects people with
syphilis: 7% of men and 21% of women in California with a
new diagnosis of syphilis during 2017–2018 [38]. In comparison,
PEH represent 0.3% of California’s total population. The signifi-
cant burden of homelessness in women is particularly concerning
in light of the rise in congenital syphilis (CS) cases in California.
Previous work in other states on mothers of infants with CS indi-
cates that unstable housing status is associated with increased risk
of CS [39, 40]. Outbreaks of syphilis have also occurred among
PEH. In 2018, Sonoma County identified a cluster of syphilis
cases among homeless individuals living in encampments [41].
In response, Sonoma County Department of Public Health
initiated targeted screening efforts both in the field and through
providers serving persons at increased risk in order to identify
additional cases and provide treatment.


The association between homelessness and syphilis may be
related to multiple intersecting factors. For example, substance
use disorders, which are common among PEH [7] and sex
while high has been associated with increased risk of syphilis in
women [42]. Lack of access to care and inadequate screening
and treatment, which are also common among PEH [7], may
result in continued spread within sexual networks. PEH may
exchange sex for services or goods [43] and these activities
increase the risk for sexually transmitted infections, such as syph-
ilis, due to a large number of partners and inability to negotiate
consistent condom use [44]. Current efforts to address the rising
rates of syphilis in the general population include expansion of
populations screened for syphilis in screening guidelines for sexu-
ally transmitted infections and targeted screening interventions.


Current CDC guidelines recommend syphilis screening for all
pregnant women, sexually active MSM, men at increased risk
and HIV positive individuals [45]. One example of a targeted
screening intervention that could reduce the burden of syphilis
is to increase screening in the correctional system. In California
state prisons all inmates are screened for syphilis and treated if
syphilis is diagnosed. The California Department of Public
Health encourages providers serving PEH, including hospital
emergency departments, to provide sexually transmitted disease
screening for PEH.


Invasive group A streptococcal infections


Group A Streptococcus (GAS) bacteria cause a variety of minor
infections, including pharyngitis and skin infections. Invasive
group A streptococcal infection (iGAS) is defined as infection
with GAS isolation from a normally sterile site (blood) or
wound with necrotizing fasciitis or streptococcal toxic shock syn-
drome [46]. The CDC tracks cases through the Active Bacterial
Core surveillance (ABCs) system, which collects data on several
pathogens, including Group A Streptococcus, from sites in 10
states, including three counties in California [47]. iGAS is asso-
ciated with increased mortality (case fatality ratio 11.7%).
Factors independently associated with death included increasing
age and underlying chronic illness [48]. Outbreaks of iGAS
have been described among individuals experiencing homeless-
ness and/or individuals who use injection drugs in Europe [49],
Canada [50] and the USA [51].


While iGAS is not routinely reportable in California, a study of
673 iGAS cases in San Francisco during 2010–2017 tracked by the
ABCs system found that 34% of cases were among PEH. The inci-
dence of iGAS increased significantly from 300 in 2010–2014 to
547 in 2017 per 100 000 population among PEH and from 5 in
2010–2013 to 9.3 in 2017 per 100 000 among people not experi-
encing homelessness. The iGAS incidence was greater among
PEH compared to people not experiencing homelessness due to
multiple risk factors, including substance use disorders and bar-
riers to appropriate skin care [46]. Individuals who use injection
drugs may develop infections from contaminated drugs, needles,
or drug paraphernalia. Recent work from New Mexico evaluating
risk factors for iGAS among PEH suggested that skin breakdown
and barriers to appropriate skin care may increase the risk of
iGAS [52]. Collaboration with organisations serving PEH and
people who inject drugs, such as needle exchange organisations,
is important for preventing infections in this population and for
providing care to limit the severity of wounds that have already
developed. For example, existing needle exchange services not


Table 1. (Continued.)


Risk factor Modes of disease transmission Communicable disease (examples)


• Pneumonia requiring hospitalisation due to late
presentation


Limited medical care • Decreased secondary and
tertiary prevention


• Lack of treatment due to
inability to find affected
individuals


• Severe sequelae of minor medical issues. For example,
septic shock from cellulitis related to infected wounds from
venous stasis dermatitis.
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Table 2. Recent reports describing housing status and major communicable diseases in California


Category (reference)
People experiencing
homelessness N


Homeless
per cent %


People not
experiencing


homelessness N
Non-homeless
per cent %


Total
population n Data type Location


California population [4, 6] 129 972 0.3 39 427 073 99.7 39 557 045 Homeless point in time
count, Census bureau


All California


Hepatitis A Outbreak, 2017–2018 [23] 372 52.6 335 47.4 707 Outbreak investigation All California (84% of cases from San
Diego County)


Invasive Group A Streptococcal
Infections, 2010–2017 [50]


299 44.4 374 55.6 673 CDC Active Bacterial
Core surveillance
(ABCs)


San Francisco County


Hepatitis C 2016–2018, [67] 680 32.9 1384 67.1 2064 CDPH linkage to care
demonstration project


San Francisco County, San Diego
County, Los Angeles County, San Luis
Obispo County, and Monterey County


Primary and Secondary Syphilis
(Female), 2017–2018 [38]


207 22.0 735 78.0 942 Surveillance California Project Area (all California
counties except Los Angeles County
and San Francisco County)


Primary and Secondary Syphilis
(Male), 2017–2018 [38]


275 6.6 3902 93.4 4177 Surveillance California Project Area


Tuberculosis, 2017 [55] 106 5.4 1873 94.6 1979 Surveillance All California


New HIV diagnoses within the last
12 months, 2012–2017 [58]


378 1.3 29 826 98.7 30 204 Surveillance All California


Data are routine disease monitoring data unless otherwise noted.
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only provide needles and syringes but also educate people on
appropriate skin care and harm reduction methods [53].


Tuberculosis


TB is caused by Mycobacterium tuberculosis and commonly
causes pulmonary infections or asymptomatic latent infection.
The TB incidence rate nationally among people experiencing
homeless was estimated from 36 to 47 cases per 100 000 popula-
tion in 2006–2010 [54], compared to 2.8 per 100 000 population
in the general population in 2017 [55]. While TB is more com-
mon in PEH than the general population, multi-drug resistant
(MDR) TB was less common. MDR infections affected 1% of
PEH with TB [54], compared to 1.9% of all people diagnosed
with TB in the US in 2018 [56]. Among patients with TB in
2017, 5.6% of TB cases in California reported homelessness, com-
pared to 4.6% nationally [55]. In California, using the point in
time estimate of the population of PEH, the incidence rate of
TB among PEH in 2017 was 94 per 100 000 population compared
to 4.7 per 100 000 population in the general population.


Los Angeles County has been experiencing a large TB outbreak
among PEH since 2013. Efforts to address TB among PEH in Los
Angeles County have had some success; the percentage of TB
cases reporting homelessness declined from 10.1% in 2013 to
7.6% in 2016 [57]. Using the point in time estimate for the
denominator, the incidence of TB among PEH decreased from
132 per 100 000 population in 2013 to 89 per 100 000 population
in 2016. Los Angeles County Department of Public Health has
collaborated with medical providers serving PEH and shelter
sites to provide TB symptom screening at shelter entry, targeted
testing, and TB treatment. The Agency also has a programme
to temporarily house high-risk individuals receiving latent TB
infection treatment [57].


There remain significant challenges to the treatment of active
TB and latent TB infection among PEH. First, current information
systems may not accurately reflect a person’s true housing status,
especially for people with unstable housing who may be intermit-
tently homeless and housed. Therefore, reaching exposed indivi-
duals remains a challenge as contact tracing is difficult due to the
lack of or transient living addresses of PEH. CDPH has successfully
used external data from the HUD’s Homeless Management
Information System (HMIS) to assist with locating potential con-
tacts. However, this information is imperfect, as people change
locations over time. Second, adherence to treatment is a major chal-
lenge given the extended duration of therapy. For patients with
latent TB infection, short-course therapy with rifapentine can
help address issues with non-adherence due to length of therapy.
Finally, exposures in congregate living situations such as homeless
shelters may increase the risk of TB exposure among PEH.


HIV infection


HIV infection is no longer the leading cause of death among PEH
[11]. While no recent outbreaks have been reported in California,
PEH experience a disproportionate burden of new HIV infection
diagnoses. In California, from 2012 to 2017 across all counties,
1.3% (378/30 204) of new cases of HIV infection were in people
identified as experiencing homelessness or unstable housing
based on home address [58]. During the same period, 1% of peo-
ple living with HIV were homeless or unstably housed [59]. Data
from the Medical Monitoring Project (MMP) in California, which
includes data for all counties except for San Francisco and Los


Angeles, estimates that 10.8% (95% CI 6.7–14.9%) of California
adults living with HIV reported homelessness during the 12
months before the interview [60]. The difference in the estimates
may be related to the differences in data collection. Surveillance
data include all counties in California, while the MMP includes
all counties except for San Francisco and Los Angeles.
Surveillance data measure housing status at a point in time
based on the classification of a patient’s home address, while
the MMP asks people directly about their housing status over
the past year. In 2017, based on the point in time population of
PEH, the incidence rate of newly diagnosed HIV infection
among PEH in California was nearly fivefold that of the general
population: 56 cases per 100 000 population among PEH com-
pared to 12 cases per 100 000 population in the general popula-
tion. In San Francisco, 14% of new HIV infection cases were
among PEH, and PEH had delays in time to viral suppression
compared to those who were not homeless [61].


Previous research demonstrates that housing decreases mortal-
ity among people living with HIV [62]. Several programmes help
PEH who have HIV infection to find housing, including the Ryan
White programme [63] and the Housing Opportunities for
Persons with AIDS Programme administered by the US
Department of HUD [64]. Collaboration with local governments
and organisations is key to meeting the needs of this population.
In San Francisco, the Getting to Zero initiative advocates for peo-
ple living with HIV to be prioritised for housing [65]. In 2018,
San Francisco Department of Public Health received CDC fund-
ing for Project OPT-IN, a 4-year demonstration project to
improve HIV treatment outcomes among vulnerable populations,
including PEH. Proposed services include homeless outreach and
intensive care management. [66]


Hepatitis C


Hepatitis C disproportionately affects PEH [13]. In California,
housing status is not routinely collected by the hepatitis C disease
monitoring system. Information on hepatitis C and housing status
comes from California Department of Public Health’s hepatitis C
testing and linkage to care demonstration projects in four sites
serving five counties (San Luis Obispo, Monterey,
San Francisco, San Diego and Los Angeles), which found that
out of 2064 individuals who newly tested positive for HCV
RNA between 1 March 2016 and 30 June 2019, 32.9% (680)
were known to be unstably housed [67]. While these data are
unlikely to be generalisable to all persons testing positive for
HCV since they specifically targeted PEH and people who use
injection drugs, they suggest that homelessness may be common
among persons infected with HCV in California. Unstable hous-
ing is a common barrier to hepatitis C treatment. Collaboration
with local organisations and governments is important to find
innovative ways to reach PEH who have hepatitis C infection.
This is already at work in San Francisco: the End Hep C SF cam-
paign aims to ensure access to hepatitis C treatment for all people,
including PEH. This collaborative effort involves the
San Francisco Department of Public Health, community clinics
and homeless shelters that offer on-site hepatitis C treatment. [68]


Policy implications


There are multiple potential factors that increase the risk of home-
lessness and potential areas in which to intervene.
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Housing: Preventing homelessness and providing housing for
PEH can eliminate many of the risks that PEH face. Housing
decreases mortality among people with HIV [62] and programs
now exist to provide housing for this population. Limited evi-
dence suggests that housing will be beneficial for other groups
as well: among chronically ill homeless adults, permanent sup-
portive housing was associated with decreased mortality. Only
2% of the housed individuals died of infectious causes compared
to 13% of unhoused individuals [69]. Permanent supportive hous-
ing programmes provide a suite of healthcare and social services
to help individuals stay healthy and housed [69]. For example,
treatment of comorbid substance use disorders and mental illness
can help decrease the risk of communicable diseases and increase
a person’s capacity for self-care. [7]


States have experimented with using Medicaid dollars to pay
for housing [5], but addressing the root causes of homelessness,
including addressing issues of affordable housing, are fundamen-
tal for mitigating the risks to health among PEH.


Improving care for PEH: Efforts to improve access to healthcare
for PEH could prevent or mitigate illness in more individuals.
One strategy is recent California legislation (SB1152) which man-
dates hospitals to offer appropriate vaccinations and coordination
of care for homeless patients on hospital or emergency room dis-
charge. Another strategy is the California Whole Person Care
pilot program that is intended to enhance coordination of health
and social services for vulnerable populations including PEH.


Improving information systems: Reaching exposed or at-risk
individuals remains a major challenge, especially when these indi-
viduals do not have permanent contact information. Use of infor-
mation systems like the California Immunisation Registry (CAIR)
[70] and the HUD’s HMIS [71] could support improved informa-
tion sharing between different homeless service providers and
public health departments to reach people in a timely fashion
and provide needed services [72]. The Health Insurance
Portability and Accountability Act protects certain health infor-
mation and may be a barrier for health care systems to collaborate
with homeless service providers. [73]


Strengthening partnerships: Public health departments must
work closely in partnership with local governments and non-
governmental organisations to meet the health needs of PEH.
One important group of partners are community health centres
that receive funding through the federal Health Care for the
Homeless program. In the case of the 2017–2018 hepatitis A out-
break, collaboration between the department of public health and
local social services agencies was crucial for reaching thousands of
at-risk individuals.


Summary


California has a large and growing population of PEH. Compared
to the rest of the country, California’s population of PEH are dis-
proportionately unsheltered and chronically homeless. These
individuals die prematurely and suffer a greater burden of illness,
including communicable diseases such as HIV, hepatitis A, hepa-
titis C and TB. PEH are especially vulnerable due to the intersec-
tion of multiple risks, including increased exposure to pathogens,
decreased immunity and decreased access to healthcare and ser-
vices that would mitigate the severity of illness.


There are several important limitations to the available data on
housing status and communicable disease risk. First, disease inci-
dence among PEH may be overestimated due to undercounting of
the true population of the PEH. Calculations of disease incidence


rely on HUD’s yearly point-in-time counts, which may fail to
include people in hard to reach locations (riverbeds, remote
encampments) and people intermittently cycling between home-
lessness and unstable temporary housing arrangements. Second,
case burdens may appear elevated due to enhanced screening
among PEH. For example, targeted syphilis screening among
PEH in Sonoma County may partly explain the elevated propor-
tion of PEH among people with syphilis. Conversely, it also may
be the case that PEH are not properly identified due to lack of
medical care or inability to trace contacts due to lack of informa-
tion. Finally, housing status is inconsistently collected across dis-
ease categories and a significant amount of housing information
is missing, which can affect disease incidence estimates in either
direction.


Efforts to address communicable disease risk in this popula-
tion will depend on innovative strategies to overcome the unique
challenges in reaching people and providing adequate treatment,
as well as strategies to address fundamental causes related to
access to affordable housing and treatment for comorbid condi-
tions including substance use disorder and mental illness. While
some of the root causes of homelessness lie outside the purview
of public health agencies, there are opportunities for public health
to support both primary and secondary prevention of communic-
able disease issues in PEH. Examples of primary prevention
efforts by public health include immunisation, promotion of
harm reduction methods including needle exchange and efforts
to increase access to mental health services, substance use treat-
ment and supportive services for PEH. Examples of potential sec-
ondary prevention interventions include supporting access to
culturally competent clinical and other supportive services to
reduce the complications of infections once they occur.
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Housing Inventory Counts (HIC) 
2011 Through 2025


This document compiles all HIC results starting in 2025 and working back to 2011. Unless otherwise noted, data was gathered from publications of 
the Pikes Peak Continuum of Care, and may be found at: https://www.pikespeakcoc.org/resources-reports#hic







HIC Summary Report
All Beds Summary
CO-504: Colorado Springs/El Paso County CoC
HIC Date: Sun 1/26/25


Beds by HMIS Participation
Households 


without Children
Households with 


Children
Households with 


only Children
Total Year-Round 


Beds


HMIS Beds 1,012 686 3 1,701
Non-HMIS Beds 356 372 0 728
Comp. Database Beds 4 22 0 26
Total 1,372 1,080 3 2,455
HMIS Bed Coverage Rate 73.8% 63.5% 100.0% 69.3%


Non-VSP* Beds by HMIS 
Participation


Households 
without Children


Households with 
Children


Households with 
only Children


Total Year-Round 
Beds


Non-VSP HMIS Beds 1,012 686 3 1,701
Non-VSP, Non-HMIS Beds 349 310 0 659
Non-VSP Comp. Database Beds 0 0 0 0
Total 1,361 996 3 2,360
HMIS Bed Coverage Rate** 74.4% 68.9% 100.0% 72.1%


Beds by Target Population
Households 


without Children
Households with 


Children
Households with 


only Children
Total Year-Round 


Beds


DV 11 84 0 95
HIV 0 0 0 0
NA 1,361 996 3 2,360
Total 1,372 1,080 3 2,455


Beds by Inventory Type
Households 


without Children
Households with 


Children
Households with 


only Children
Total Year-Round 


Beds


Current Beds 1,372 1,080 3 2,455
Under Development Beds 47 6 0 53
Total 1,419 1,086 3 2,508


Seasonal/Overflow Beds
Total Seasonal 


Beds (Regardless 
of Availability)


Total Overflow 
Beds


HMIS Beds 0 125
Non-HMIS Beds 164 31
Comp. Database Beds 0 4
Total 164 160


All Beds by Project Type
Households 


without Children
Households with 


Children
Households with 


only Children
Total Year-Round 


Beds


ES 405 245 2 652
TH 214 360 1 575
SH 0 0 0 0
RRH 95 129 0 224
PSH 402 148 0 550
OPH 256 198 0 454
Total 1,372 1,080 3 2,455


HMIS Beds by Project Type
Households 


without Children
Households with 


Children
Households with 


only Children
Total Year-Round 


Beds


ES 393 198 2 593
TH 139 50 1 190
SH 0 0 0 0
RRH 88 92 0 180
PSH 136 148 0 284
OPH 256 198 0 454
Total 1,012 686 3 1,701


Notes:
• This summary includes exclusively current inventory (i.e. inventory records for which the "Inventory Type" is "C")
and not beds that are under development ("Inventory Type" of "U") unless otherwise specified.


Acronyms/Abbreviations:
• HMIS: Homelessness Management Information System
• VSP: Victim Service Provider
• DV: Beds for Survivors of Domestic Violence
• HIV: Beds for Individuals with Human Immunodeficiency Virus / AIDS
• NA: Beds not otherwise designated as DV or HIV
• Comp: Comparable Database Participating
• Project Types: ES: Emergency Shelter; TH: Transitional Housing; SH: Supportive Housing; RRH: Rapid Re-housing; 
PSH: Permanent Supportive Housing; OPH: Other Permanent Housing


2025 Housing Inventory Count (HIC)


Note - this file is listed as "2024 HIC Summary" on the Pikes Peak Continuum of Care website but represents the HIC data gathered on January 26, 2025.







** This data was not gathered from the Pikes Peak Continuum of Care website. It was gathered from the State of Colorado 2024 HIC published by 
the U.S. Department of Housing and Urban Development. The document is titled “2024 CoC Housing Inventory County Report - Colorado” and is 
accessible at: https://www.hudexchange.info/programs/coc/coc-housing-inventory-count-reports/


2024 Housing Inventory Count (HIC)**







Housing Inventory Count CO-504 – Colorado Springs/El Paso County


Current & New Year-Round Beds (beds under development not included) 


Seasonal, Overflow, & 


Church/Voucher 


Beds 


Total Beds Available 
Year 


Emergency 
Shelter 


Year-Round 
Beds 


Transitional 
Housing 


Beds 


Permanent 
Housing 


Beds 


Rapid Re-
Housing 


Beds 


Total 
Year-Round 


Beds 


2023 698 475 881 120 2,174 157 2,331 


2022 807 588 825 170 2,390 140 2,530 


2021 861 642 722 179 2,404 0 2,404 


2020 792 394 694 99 1,979 2 1,981 


2019 809 451 657 97 2,014 31 2,045 


2018 592 438 641 106 1,777 230 2,007 


2017 520 446 636 118 1,720 85 1,805 


2016 298 453 582 78 1,411 300 1,711 


2015 288 348 508 347 1,491 228 1,719 


2014 298 563 419 171 1,451 165 1,616 


2013 364 490 416 163 1,433 162 1,595 


2012 348 462 285 57 1,152 115 1,267 


2011 360 431 284 99 1,174 127 1,301 


2011 Through 2023 Housing Inventory Counts (HIC)
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		2024 HUD HIC

		2009 to 2023 Housing Inventory Count
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Annual Point in Time (PIT) 
Survey Summaries


2011 to 2025


This document compiles all PIT results starting in 2025 and working back to 2011. All 
data was gathered from the Pikes Peak Continuum of Care website at: 
https://www.pikespeakcoc.org/resources-reports.







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons: Persons in Households with at least one Adult and one Child ("AC")


Sheltered Unsheltered Total


Persons and Households Emergency Transitional
Total Number of Households 35 94 0 129
Total Number of Persons (Adults & Children) 113 282 0 395
Number of Persons (under age 18) 62 181 0 243
Number of Persons (18 - 24) 4 8 0 12
Number of Persons (25 - 34) 21 46 0 67
Number of Persons (35 - 44) 16 38 0 54
Number of Persons (45 - 54) 10 7 0 17
Number of Persons (55 - 64) 0 2 0 2
Number of Persons (over age 64) 0 0 0 0


2025 Point in Time (PIT) Summary - 8 pages







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons: Persons in Households with at least one Adult and one Child ("AC")


Sheltered Unsheltered Total


Race/Ethnicity (Adults and Children) Emergency Transitional
American Indian, Alaska Native, or Indigenous (only) 0 9 0 9
American Indian, Alaska Native, or Indigenous & Hispanic/Latina/e/o 0 0 0 0
Asian or Asian American (only) 0 0 0 0
Asian or Asian American & Hispanic/Latina/e/o 0 0 0 0
Black, African American, or African (only) 35 87 0 122
Black, African American, or African & Hispanic/Latina/e/o 9 0 0 9
Hispanic/Latina/e/o (only) 17 52 0 69
Middle Eastern or North African (only) 2 0 0 2
Middle Eastern or North African & Hispanic/Latina/e/o 0 0 0 0
Native Hawaiian or Pacific Islander (only) 3 4 0 7
Native Hawaiian or Pacific Islander & Hispanic/Latina/e/o 0 0 0 0
White (only) 28 118 0 146
White & Hispanic/Latina/e/o 6 2 0 8
Multi-Racial & Hispanic/Latina/e/o 0 0 0 0
Multi-Racial (all other) 13 10 0 23


Sheltered Unsheltered Total


Chronically Homeless Emergency Transitional
Total number of households 2 N/A 0 2
Total number of persons 8 N/A 0 8







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons: Persons in Households with only Children ("CO")


Sheltered Unsheltered Total


Persons and Households Emergency Transitional Safe Haven
Total Number of Households 0 0 0 2 2
Total Number of Children (under 18) 0 0 0 2 2


Sheltered Unsheltered Total


Race/Ethnicity Emergency Transitional Safe Haven
American Indian, Alaska Native, or Indigenous (only) 0 0 0 0 0
American Indian, Alaska Native, or Indigenous & Hispanic/Latina/e/o 0 0 0 0 0
Asian or Asian American (only) 0 0 0 0 0
Asian or Asian American & Hispanic/Latina/e/o 0 0 0 0 0
Black, African American, or African (only) 0 0 0 0 0
Black, African American, or African & Hispanic/Latina/e/o 0 0 0 0 0
Hispanic/Latina/e/o (only) 0 0 0 0 0
Middle Eastern or North African (only) 0 0 0 0 0
Middle Eastern or North African & Hispanic/Latina/e/o 0 0 0 0 0
Native Hawaiian or Pacific Islander (only) 0 0 0 0 0
Native Hawaiian or Pacific Islander & Hispanic/Latina/e/o 0 0 0 0 0
White (only) 0 0 0 2 2
White & Hispanic/Latina/e/o 0 0 0 0 0
Multi-Racial & Hispanic/Latina/e/o 0 0 0 0 0
Multi-Racial (all other) 0 0 0 0 0







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons: Persons in Households with only Children ("CO")


Sheltered Unsheltered Total


Chronically Homeless Emergency Transitional Safe Haven
Total number of persons 0 N/A 0 1 1







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons: Persons in Households wth Adults Only ("AO")


Sheltered Unsheltered Total


Persons and Households Emergency Transitional Safe Haven
Total Number of Households 657 149 0 491 1,297
Total Number of Persons (Adults) 660 168 0 520 1,348
Number of Persons (18 - 24) 43 37 0 20 100
Number of Persons (25 - 34) 106 19 0 110 235
Number of Persons (35 - 44) 136 30 0 136 302
Number of Persons (45 - 54) 154 27 0 142 323
Number of Persons (55 - 64) 151 37 0 96 284
Number of Persons (over  64) 70 18 0 16 104







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons: Persons in Households wth Adults Only ("AO")


Sheltered Unsheltered Total


Race/Ethnicity Emergency Transitional Safe Haven
American Indian, Alaska Native, or Indigenous (only) 25 2 0 26 53
American Indian, Alaska Native, or Indigenous & Hispanic/Latina/e/o 5 0 0 0 5
Asian or Asian American (only) 3 0 0 1 4
Asian or Asian American & Hispanic/Latina/e/o 0 0 0 0 0
Black, African American, or African (only) 98 43 0 52 193
Black, African American, or African & Hispanic/Latina/e/o 3 1 0 4 8
Hispanic/Latina/e/o (only) 47 16 0 67 130
Middle Eastern or North African (only) 1 0 0 2 3
Middle Eastern or North African & Hispanic/Latina/e/o 0 0 0 1 1
Native Hawaiian or Pacific Islander (only) 6 0 0 4 10
Native Hawaiian or Pacific Islander & Hispanic/Latina/e/o 1 0 0 0 1
White (only) 404 94 0 312 810
White & Hispanic/Latina/e/o 25 6 0 3 34
Multi-Racial & Hispanic/Latina/e/o 1 0 0 0 1
Multi-Racial (all other) 41 6 0 48 95


Sheltered Unsheltered Total


Chronically Homeless Emergency Transitional Safe Haven
Total number of persons 289 N/A 0 346 635







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons, TOTALS


Sheltered Unsheltered Total


Persons and Households Emergency Transitional Safe Haven
Total Number of Households 692 243 0 493 1,428
Total Number of Persons (Adults & Children) 773 450 0 522 1,745
Number of Persons (under 18) 62 181 0 2 245
Number of Persons (18 - 24) 47 45 0 20 112
Number of Persons (25 - 34) 127 65 0 110 302
Number of Persons (35 - 44) 152 68 0 136 356
Number of Persons (45 - 54) 164 34 0 142 340
Number of Persons (55 - 64) 151 39 0 96 286
Number of Persons (over 64) 70 18 0 16 104







PIT Summary Report
CO-504: Colorado Springs/El Paso County CoC
Date of PIT Count: 1/26/25
PIT Count Type: Sheltered and Unsheltered Count


All Persons, TOTALS


Sheltered Unsheltered Total


Race/Ethnicity (Adults and Children) Emergency Transitional Safe Haven
American Indian, Alaska Native, or Indigenous (only) 25 11 0 26 62
American Indian, Alaska Native, or Indigenous & Hispanic/Latina/e/o 5 0 0 0 5
Asian or Asian American (only) 3 0 0 1 4
Asian or Asian American & Hispanic/Latina/e/o 0 0 0 0 0
Black, African American, or African (only) 133 130 0 52 315
Black, African American, or African & Hispanic/Latina/e/o 12 1 0 4 17
Hispanic/Latina/e/o (only) 64 68 0 67 199
Middle Eastern or North African (only) 3 0 0 2 5
Middle Eastern or North African & Hispanic/Latina/e/o 0 0 0 1 1
Native Hawaiian or Pacific Islander (only) 9 4 0 4 17
Native Hawaiian or Pacific Islander & Hispanic/Latina/e/o 1 0 0 0 1
White (only) 432 212 0 314 958
White & Hispanic/Latina/e/o 31 8 0 3 42
Multi-Racial & Hispanic/Latina/e/o 1 0 0 0 1
Multi-Racial (all other) 54 16 0 48 118


Sheltered Unsheltered Total


Chronically Homeless Emergency Transitional Safe Haven
Total number of persons 297 N/A 0 347 644







All Persons, TOTALS
Sheltered Unsheltered Total


Emergency Transitional Safe Haven
Total Number of Households 426 154 0 253 833
Total Number of Persons (Adults & 
Children)


537 350 0 259 1,146


Number of Persons (under 18) 80 188 0 1 269
Number of Persons (18 - 24) 55 37 0 21 113
Number of Persons (25 - 34) 87 60 0 26 173
Number of Persons (35 - 44) 108 33 0 65 206
Number of Persons (45 - 54) 97 13 0 69 179
Number of Persons (55 - 64) 81 13 0 59 153
Number of Persons (over 64) 29 6 0 18 53


Sheltered Unsheltered Total


Emergency Transitional Safe Haven


American Indian, Alaska Native, or 
Indigenous (only)


10 4 0 12 26


American Indian, Alaska Native, or 
Indigenous & Hispanic/Latina/e/o


4 1 0 1 6


Asian or Asian American (only) 2 0 0 4 6
Asian or Asian American & 
Hispanic/Latina/e/o


0 0 0 0 0


Black, African American, or African 
(only)


86 43 0 16 145


Black, African American, or African & 
Hispanic/Latina/e/o


7 0 0 0 7


Hispanic/Latina/e/o (only) 28 10 0 19 57


Middle Eastern or North African (only) 1 0 0 1 2


Middle Eastern or North African & 
Hispanic/Latina/e/o


0 0 0 0 0


Native Hawaiian or Pacific Islander 
(only)


6 0 0 0 6


Native Hawaiian or Pacific Islander & 
Hispanic/Latina/e/o


0 1 0 0 1


White (only) 299 62 0 181 542
White & Hispanic/Latina/e/o 62 6 0 4 72
Multi-Racial & Hispanic/Latina/e/o 8 1 0 2 11
Multi-Racial (all other) 24 222 0 19 265


Race/Ethnicity (Adults and 
Children)


Persons and Households


2024 Point in Time (PIT) Summary - 2 Pages







Sheltered Unsheltered Total
Emergency Transitional Safe Haven


Total number of persons 127 N/A 0 155 282


Chronically Homeless







*Unsheltered Persons count was not conducted in 2021 due to COVID-19


Point In Time Count CO-504 – Colorado Springs/El Paso County 


Year 


HUD PIT Community PIT HUD PIT 


Sheltered Persons 
Unsheltered 


Persons 


Total 


Persons – 


HUD Count 


Permanent 
Housing 


Rapid Re-
Housing 


Total 


Persons 


w/ PH 


Chronic 
Homeless 


Veterans 


Emergency Transitional Total 


2023 555 373 928 374 1,302 740 120 2,162 470 115 


2022 688 488 1,176 267 1,443 639 170 2,252 396 148 


2021 626 530 1,156 N/A* 1,156* 696 179 2,031 182 87 


2020 621 360 981 358 1,339 566 99 2,004 284 157 


2019 679 439 1,118 444 1,562 545 97 2,204 336 201 


2018 652 386 1,038 513 1,551 552 106 2,209 345 193 


2017 536 422 958 457 1,415 561 118 2,094 374 198 


2016 591 400 991 311 1,302 506 78 1,886 387 168 


2015 496 334 830 243 1,073 434 347 1,856 291 161 


2014 443 507 950 269 1,219 414 171 1,804 327 145 


2013 477 464 941 230 1,171 392 163 1,726 302 150 


2012 430 421 851 276 1,127 282 57 1,466 257 230 


2011 442 412 854 170 1,024 261 99 1,384 178 180 


2011 through 2023 Point in Time (PIT) Data
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1 (Slip Opinion) OCTOBER TERM, 2023 


Syllabus 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 


SUPREME COURT OF THE UNITED STATES 


Syllabus 


CITY OF GRANTS PASS, OREGON v. JOHNSON ET AL., 
ON BEHALF OF THEMSELVES AND ALL OTHERS 


SIMILARLY SITUATED 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 


No. 23–175. Argued April 22, 2024—Decided June 28, 2024 


Grants Pass, Oregon, is home to roughly 38,000 people, about 600 of 
whom are estimated to experience homelessness on a given day.  Like 
many local governments across the Nation, Grants Pass has public-
camping laws that restrict encampments on public property.  The 
Grants Pass Municipal Code prohibits activities such as camping on 
public property or parking overnight in the city’s parks.  See 
§§5.61.030, 6.46.090(A)–(B).  Initial violations can trigger a fine, while 
multiple violations can result in imprisonment. In a prior decision, 
Martin v. Boise, the Ninth Circuit held that the Eighth Amendment’s 
Cruel and Unusual Punishments Clause bars cities from enforcing 
public-camping ordinances like these against homeless individuals 
whenever the number of homeless individuals in a jurisdiction exceeds 
the number of “practically available” shelter beds.  920 F. 3d 584, 617. 
After Martin, suits against Western cities like Grants Pass prolifer-
ated. 


Plaintiffs (respondents here) filed a putative class action on behalf 
of homeless people living in Grants Pass, claiming that the city’s ordi-
nances against public camping violated the Eighth Amendment.  The 
district court certified the class and entered a Martin injunction pro-
hibiting Grants Pass from enforcing its laws against homeless individ-
uals in the city.  App. to Pet. for Cert. 182a–183a.  Applying Martin’s 
reasoning, the district court found everyone without shelter in Grants 
Pass was “involuntarily homeless” because the city’s total homeless 
population outnumbered its “practically available” shelter beds. App. 







  
  


 


 


 
 


  
 


  


 
  


  
 


 


   


  
 
 


  


 
 


   


 
 


   


 


 
  


2 CITY OF GRANTS PASS v. JOHNSON 


Syllabus 


to Pet. for Cert. 179a, 216a.  The beds at Grants Pass’s charity-run
shelter did not qualify as “available” in part because that shelter has 
rules requiring residents to abstain from smoking and to attend reli-
gious services.  App. to Pet. for Cert. 179a–180a.  A divided panel of 
the Ninth Circuit affirmed the district court’s Martin injunction in rel-
evant part.  72 F. 4th 868, 874–896.  Grants Pass filed a petition for 
certiorari.  Many States, cities, and counties from across the Ninth Cir-
cuit urged the Court to grant review to assess Martin. 


Held: The enforcement of generally applicable laws regulating camping 
on public property does not constitute “cruel and unusual punishment” 
prohibited by the Eighth Amendment.  Pp. 15–35. 


(a) The Eighth Amendment’s Cruel and Unusual Punishments 
Clause “has always been considered, and properly so, to be directed at 
the method or kind of punishment” a government may “impos[e] for
the violation of criminal statutes.”  Powell v. Texas, 392 U. S. 514, 531– 
532 (plurality opinion).  It was adopted to ensure that the new Nation
would never resort to certain “formerly tolerated” punishments consid-
ered “cruel” because they were calculated to “ ‘superad[d]’ ”  “ ‘terror, 
pain, or disgrace,’ ” and considered “unusual” because, by the time of
the Amendment’s adoption, they had “long fallen out of use.”  Bucklew 
v. Precythe, 587 U. S 119, 130.  All that would seem to make the Eighth
Amendment a poor foundation on which to rest the kind of decree the 
plaintiffs seek in this case and the Ninth Circuit has endorsed since 
Martin.  The Cruel and Unusual Punishments Clause focuses on the 
question what “method or kind of punishment” a government may im-
pose after a criminal conviction, not on the question whether a govern-
ment may criminalize particular behavior in the first place. Powell, 
392 U. S., at 531–532.   


The Court cannot say that the punishments Grants Pass imposes
here qualify as cruel and unusual.  The city imposes only limited fines 
for first-time offenders, an order temporarily barring an individual 
from camping in a public park for repeat offenders, and a maximum
sentence of 30 days in jail for those who later violate an order.  See 
Ore. Rev. Stat. §§164.245, 161.615(3).  Such punishments do not qual-
ify as cruel because they are not designed to “superad[d]” “terror, pain, 
or disgrace.” Bucklew, 587 U. S., at 130 (internal quotation marks 
omitted). Nor are they unusual, because similarly limited fines and 
jail terms have been and remain among “the usual mode[s]” for pun-
ishing criminal offenses throughout the country.  Pervear v. Common-
wealth, 5 Wall. 475, 480. Indeed, cities and States across the country
have long employed similar punishments for similar offenses.  Pp. 15–
17. 


(b) Plaintiffs do not meaningfully dispute that, on its face, the Cruel 
and Unusual Punishments Clause does not speak to questions like 
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what a State may criminalize or how it may go about securing a con-
viction. Like the Ninth Circuit in Martin, plaintiffs point to Robinson 
v. California, 370 U. S. 660, as a notable exception.  In Robinson, the 
Court held that under the Cruel and Unusual Punishments Clause, 
California could not enforce a law providing that “‘[n]o person shall . . . 
be addicted to the use of narcotics.’”  Id., at 660, n 1.  While California 
could not make “the ‘status’ of narcotic addiction a criminal offense,” 
id., at 666, the Court emphasized that it did not mean to cast doubt on
the States’ “broad power” to prohibit behavior even by those, like the
defendant, who suffer from addiction.  Id., at 664, 667–668.  The prob-
lem, as the Court saw it, was that California’s law made the status of 
being an addict a crime. Id., at 666–667  The Court read the Cruel and 
Unusual Punishments Clause (in a way unprecedented in 1962) to im-
pose a limit on what a State may criminalize.  In dissent, Justice White 
lamented that the majority had embraced an “application of ‘cruel and
unusual punishment’ so novel that” it could not possibly be “ascribe[d] 
to the Framers of the Constitution.”  370 U. S., at 689. The Court has 
not applied Robinson in that way since. 


Whatever its persuasive force as an interpretation of the Eighth 
Amendment, Robinson cannot sustain the Ninth Circuit’s Martin pro-
ject.  Robinson expressly recognized the “broad power” States enjoy
over the substance of their criminal laws, stressing that they may
criminalize knowing or intentional drug use even by those suffering 
from addiction.  370 U. S., at 664, 666.  The Court held that California’s 
statute offended the Eighth Amendment only because it criminalized
addiction as a status.  Ibid. 


Grants Pass’s public-camping ordinances do not criminalize status.
The public-camping laws prohibit actions undertaken by any person, 
regardless of status.  It makes no difference whether the charged de-
fendant is currently a person experiencing homelessness, a backpacker 
on vacation, or a student who abandons his dorm room to camp out in
protest on the lawn of a municipal building.  See Tr. of Oral Arg. 159. 
Because the public-camping laws in this case do not criminalize status, 
Robinson is not implicated.  Pp. 17–21. 


(c) Plaintiffs insist the Court should extend Robinson to prohibit the
enforcement of laws that proscribe certain acts that are in some sense
“involuntary,” because some homeless individuals cannot help but do 
what the law forbids.  See Brief for Respondents 24–25, 29, 32.  The 
Ninth Circuit pursued this line of thinking below and in Martin, but 
this Court already rejected it in Powell v. Texas, 392 U. S. 514. In 
Powell, the Court confronted a defendant who had been convicted un-
der a Texas statute making it a crime to “ ‘get drunk or be found in a 
state of intoxication in any public place.’ ” Id., at 517 (plurality opin-
ion). Like the plaintiffs here, Powell argued that his drunkenness was 
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an “‘involuntary’” byproduct of his status as an alcoholic.  Id., at 533. 
The Court did not agree that Texas’s law effectively criminalized Pow-
ell’s status as an alcoholic. Writing for a plurality, Justice Marshall 
observed that Robinson’s “very small” intrusion “into the substantive
criminal law” prevents States only from enforcing laws that criminal-
ize “a mere status.”  Id., at 532–533. It does nothing to curtail a State’s 
authority to secure a conviction when “the accused has committed 
some act . . . society has an interest in preventing.” Id., at 533.  That 
remains true, Justice Marshall continued, even if the defendant’s con-
duct might, “in some sense” be described as “ ‘involuntary’ or ‘occa-
sioned by’” a particular status.  Ibid. 


This case is no different.  Just as in Powell, plaintiffs here seek to 
extend Robinson’s rule beyond laws addressing “mere status” to laws 
addressing actions that, even if undertaken with the requisite mens 
rea, might “in some sense” qualify as “ ‘involuntary.’ ”  And as in Pow-
ell, the Court can find nothing in the Eighth Amendment permitting 
that course.  Instead, a variety of other legal doctrines and constitu-
tional provisions work to protect those in the criminal justice system
from a conviction.  Pp. 21–24. 


(d) Powell not only declined to extend Robinson to “involuntary” acts 
but also stressed the dangers of doing so.  Extending Robinson to cover 
involuntary acts would, Justice Marshall observed,  effectively 
“impe[l]” this Court “into defining” something akin to a new “insanity 
test in constitutional terms.”  Powell, 392 U. S., at 536.  That is because 
an individual like the defendant in Powell does not dispute that he has 
committed an otherwise criminal act with the requisite mens rea, yet
he seeks to be excused from “moral accountability” because of his “‘con-
dition. ’” Id., at 535–536.  Instead, Justice Marshall reasoned, such 
matters should be left for resolution through the democratic process, 
and not by “freez[ing]” any particular, judicially preferred approach 
“into a rigid constitutional mold.”  Id., at 537.  The Court echoed that 
last point in Kahler v. Kansas, 589 U. S. 271, in which the Court 
stressed that questions about whether an individual who committed a
proscribed act with the requisite mental state should be “reliev[ed of]
responsibility,” id., at 283, due to a lack of “moral culpability,” id., at 
286, are generally best resolved by the people and their elected repre-
sentatives. 


Though doubtless well intended, the Ninth Circuit’s Martin experi-
ment defied these lessons.  Answers to questions such as what consti-
tutes “involuntarily” homelessness or when a shelter is “practically
available” cannot be found in the Cruel and Unusual Punishments 
Clause.  Nor do federal judges enjoy any special competence to provide 
them.  Cities across the West report that the Ninth Circuit’s involun-
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tariness test has created intolerable uncertainty for them.  By extend-
ing Robinson beyond the narrow class of pure status crimes, the Ninth 
Circuit has created a right that has proven “impossible” for judges to
delineate except “by fiat.” Powell, 392 U. S., at 534.  As Justice Mar-
shall anticipated in Powell, the Ninth Circuit’s rules have produced 
confusion and they have interfered with “essential considerations of 
federalism,” by taking from the people and their elected leaders diffi-
cult questions traditionally “thought to be the[ir] province.”  Id., at 
535–536.  Pp. 24–34.


(e) Homelessness is complex.  Its causes are many.  So may be the 
public policy responses required to address it.  The question this case
presents is whether the Eighth Amendment grants federal judges pri-
mary responsibility for assessing those causes and devising those re-
sponses.  A handful of federal judges cannot begin to “match” the col-
lective wisdom the American people possess in deciding “how best to
handle” a pressing social question like homelessness. Robinson, 370 
U. S., at 689 (White, J., dissenting).  The Constitution’s Eighth Amend-
ment serves many important functions, but it does not authorize fed-
eral judges to wrest those rights and responsibilities from the Ameri-
can people and in their place dictate this Nation’s homelessness policy. 
Pp. 34–35. 


72 F. 4th 868, reversed and remanded. 


GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and THOMAS, ALITO, KAVANAUGH, and BARRETT, JJ., joined.
THOMAS, J., filed a concurring opinion. SOTOMAYOR, J., filed a dissenting 
opinion, in which KAGAN and JACKSON, JJ., joined. 
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No. 23–175 


CITY OF GRANTS PASS, OREGON, PETITIONER v. 
GLORIA JOHNSON, ET AL., ON BEHALF 


OF THEMSELVES AND ALL OTHERS 
SIMILARLY SITUATED 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 


[June 28, 2024] 


JUSTICE GORSUCH delivered the opinion of the Court. 
Many cities across the American West face a homeless-


ness crisis. The causes are varied and complex, the appro-
priate public policy responses perhaps no less so.  Like 
many local governments, the city of Grants Pass, Oregon, 
has pursued a multifaceted approach.  Recently, it adopted 
various policies aimed at “protecting the rights, dignity[,]
and private property of the homeless.”  App. 152. It ap-
pointed a “homeless community liaison” officer charged 
with ensuring the homeless receive information about “as-
sistance programs and other resources” available to them
through the city and its local shelter. Id., at 152–153; Brief 
for Grants Pass Gospel Rescue Mission as Amicus Curiae 
2–3. And it adopted certain restrictions against encamp-
ments on public property.  App. 155–156.  The Ninth Cir-
cuit, however, held that the Eighth Amendment’s Cruel and
Unusual Punishments Clause barred that last measure. 
With support from States and cities across the country,
Grants Pass urged this Court to review the Ninth Circuit’s 
decision. We take up that task now. 
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I 
A 


Some suggest that homelessness may be the “defining 
public health and safety crisis in the western United
States” today. 72 F. 4th 868, 934 (CA9 2023) (Smith, J., 
dissenting from denial of rehearing en banc).  According to 
the federal government, homelessness in this country has
reached its highest levels since the government began re-
porting data on the subject in 2007.  Dept. of Housing and 
Urban Development, Office of Community Planning & De-
velopment, T. de Sousa et al., The 2023 Annual Homeless
Assessment Report (AHAR) to Congress 2–3 (2023).  Cali-
fornia alone is home to around half of those in this Nation 
living without shelter on a given night. Id., at 30.  And each 
of the five States with the highest rates of unsheltered 
homelessness in the country—California, Oregon, Hawaii, 
Arizona, and Nevada—lies in the American West.  Id., at 
17. 


Those experiencing homelessness may be as diverse as 
the Nation itself—they are young and old and belong to all
races and creeds. People become homeless for a variety of 
reasons, too, many beyond their control. Some have been 
affected by economic conditions, rising housing costs, or
natural disasters. Id., at 37; see Brief for United States as 
Amicus Curiae 2–3. Some have been forced from their 
homes to escape domestic violence and other forms of ex-
ploitation. Ibid.  And still others struggle with drug addic-
tion and mental illness.  By one estimate, perhaps 78 per-
cent of the unsheltered suffer from mental-health issues, 
while 75 percent struggle with substance abuse.  See J. 
Rountree, N. Hess, & A. Lyke, Health Conditions Among 
Unsheltered Adults in the U. S., Calif. Policy Lab, Policy 
Brief 5 (2019).


Those living without shelter often live together.  L. 
Dunton et al., Dept. of Housing and Urban Development, 
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Office of Policy Development & Research, Exploring Home-
lessness Among People Living in Encampments and Asso-
ciated Cost 1 (2020) (2020 HUD Report).  As the number of 
homeless individuals has grown, the number of homeless 
encampments across the country has increased as well, “in
numbers not seen in almost a century.” Ibid.  The unshel-
tered may coalesce in these encampments for a range of rea-
sons. Some value the “freedom” encampment living pro-
vides compared with submitting to the rules shelters 
impose.  Dept. of Housing and Urban Development, Office 
of Policy Development and Research, R. Cohen, W. Yetvin, 
& J. Khadduri, Understanding Encampments of People Ex-
periencing Homelessness and Community Responses 5 
(2019). Others report that encampments offer a “sense of
community.” Id., at 7. And still others may seek them out
for “dependable access to illegal drugs.” Ibid.  In brief, the 
reasons why someone will go without shelter on a given 
night vary widely by the person and by the day.  See ibid. 


As the number and size of these encampments have
grown, so have the challenges they can pose for the home-
less and others.  We are told, for example, that the “expo-
nential increase in . . . encampments in recent years has re-
sulted in an increase in crimes both against the homeless
and by the homeless.”  Brief for California State Sheriffs’ 
Associations et al. as Amici Curiae 21 (California Sheriffs
Brief ).  California’s Governor reports that encampment in-
habitants face heightened risks of “sexual assault” and 
“subjugation to sex work.”  Brief for California Governor G. 
Newsom as Amicus Curiae 11 (California Governor Brief ).
And by one estimate, more than 40 percent of the shootings 
in Seattle in early 2022 were linked to homeless encamp-
ments. Brief for Washington State Association of Sheriffs
and Police Chiefs as Amicus Curiae on Pet. for Cert. 10 
(Washington Sheriffs Brief ). 


Other challenges have arisen as well. Some city officials
indicate that encampments facilitate the distribution of 
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drugs like heroin and fentanyl, which have claimed the 
lives of so many Americans in recent years.  Brief for Office 
of the San Diego County District Attorney as Amicus Curiae 
17–19. Without running water or proper sanitation facili-
ties, too, diseases can sometimes spread in encampments 
and beyond them. Various States say that they have seen 
typhus, shigella, trench fever, and other diseases reemerge 
on their city streets.  California Governor Brief 12; Brief for 
Idaho et al. as Amici Curiae 7 (States Brief ).


Nor do problems like these affect everyone equally.  Of-
ten, encampments are found in a city’s “poorest and most
vulnerable neighborhoods.”  Brief for City and County of 
San Francisco et al. as Amici Curiae on Pet. for Cert. 5 (San
Francisco Cert. Brief ); see also 2020 HUD Report 9.  With 
encampments dotting neighborhood sidewalks, adults and 
children in these communities are sometimes forced to nav-
igate around used needles, human waste, and other haz-
ards to make their way to school, the grocery store, or work. 
San Francisco Cert. Brief 5; States Brief 8; California Gov-
ernor Brief 11–12. Those with physical disabilities report 
this can pose a special challenge for them, as they may lack 
the mobility to maneuver safely around the encampments.
San Francisco Cert. Brief 5; see also Brief for Tiana Tozer 
et al. as Amici Curiae 1–6 (Tozer Brief ).


Communities of all sizes are grappling with how best to
address challenges like these.  As they have throughout the 
Nation’s history, charitable organizations “serve as the 
backbone of the emergency shelter system in this country,” 
accounting for roughly 40 percent of the country’s shelter 
beds for single adults on a given night.  See National Alli-
ance To End Homelessness, Faith-Based Organizations: 
Fundamental Partners in Ending Homelessness 1 (2017).
Many private organizations, city officials, and States have 
worked, as well, to increase the availability of affordable
housing in order to provide more permanent shelter for 
those in need.  See Brief for Local Government Legal Center 
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et al. as Amici Curiae 4, 32 (Cities Brief ).  But many, too, 
have come to the conclusion that, as they put it, “[j]ust
building more shelter beds and public housing options is al-
most certainly not the answer by itself.” Id., at 11. 


As many cities see it, even as they have expanded shelter 
capacity and other public services, their unsheltered popu-
lations have continued to grow. Id., at 9–11. The city of
Seattle, for example, reports that roughly 60 percent of its 
offers of shelter have been rejected in a recent year.  See id., 
at 28, and n. 26.  Officials in Portland, Oregon, indicate
that, between April 2022 and January 2024, over 70 percent 
of their approximately 3,500 offers of shelter beds to home-
less individuals were declined.  Brief for League of Oregon 
Cities et al. as Amici Curiae 5 (Oregon Cities Brief ).  Other 
cities tell us that “the vast majority of their homeless popu-
lations are not actively seeking shelter and refuse all ser-
vices.” Brief for Thirteen California Cities as Amici Curiae 
3. Surveys cited by the Department of Justice suggest that
only “25–41 percent” of “homeless encampment residents”
“willingly” accept offers of shelter beds.  See Dept. of Jus-
tice, Office of Community Oriented Policing Services, S.
Chamard, Homeless Encampments 36 (2010). 


The reasons why the unsheltered sometimes reject offers
of assistance may themselves be many and complex.  Some 
may reject shelter because accepting it would take them 
further from family and local ties.  See Brief for 57 Social 
Scientists as Amici Curiae 20.  Some may decline offers of 
assistance because of concerns for their safety or the rules
some shelters impose regarding curfews, drug use, or reli-
gious practices.  Id., at 22; see Cities Brief 29.  Other factors 
may also be at play. But whatever the causes, local govern-
ments say, this dynamic significantly complicates their ef-
forts to address the challenges of homelessness.  See id., at 
11. 


Rather than focus on a single policy to meet the chal-
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lenges associated with homelessness, many States and cit-
ies have pursued a range of policies and programs. See 
2020 HUD Report 14–20.  Beyond expanding shelter and 
affordable housing opportunities, some have reinvested in
mental-health and substance-abuse treatment programs.
See Brief for California State Association of Counties et al. 
as Amici Curiae 20, 25; see also 2020 HUD Report 23.  Some 
have trained their employees in outreach tactics designed 
to improve relations between governments and the home-
less they serve. Ibid. And still others have chosen to pair
these efforts with the enforcement of laws that restrict 
camping in public places, like parks, streets, and sidewalks.
Cities Brief 11. 


Laws like those are commonplace.  By one count, “a ma-
jority of cities have laws restricting camping in public 
spaces,” and nearly forty percent “have one or more laws
prohibiting camping citywide.” See Brief for Western Re-
gional Advocacy Project as Amicus Curiae 7, n. 15 (empha-
sis deleted).  Some have argued that the enforcement of 
these laws can create a “revolving door that circulates indi-
viduals experiencing homelessness from the street to the 
criminal justice system and back.”  U. S. Interagency Coun-
cil on Homelessness, Searching Out Solutions 6 (2012).  But 
many cities take a different view.  According to the National 
League of Cities (a group that represents more than 19,000
American cities and towns), the National Association of 
Counties (which represents the Nation’s 3,069 counties)
and others across the American West, these public-camping 
regulations are not usually deployed as a front-line re-
sponse “to criminalize homelessness.”  Cities Brief 11. In-
stead, they are used to provide city employees with the legal 
authority to address “encampments that pose significant 
health and safety risks” and to encourage their inhabitants
to accept other alternatives like shelters, drug treatment 
programs, and mental-health facilities.  Ibid. 
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Cities are not alone in pursuing this approach.  The fed-
eral government also restricts “the storage of . . . sleeping 
bags,” as well as other “sleeping activities,” on park lands.
36 CFR §§7.96(i), (j)(1) (2023). And it, too, has exercised 
that authority to clear certain “dangerous” encampments. 
National Park Service, Record of Determination for Clear-
ing the Unsheltered Encampment at McPherson Square
and Temporary Park Closure for Rehabilitation (Feb. 13, 
2023).


Different governments may use these laws in different
ways and to varying degrees.  See Cities Brief 11.  But many
broadly agree that “policymakers need access to the full 
panoply of tools in the policy toolbox” to “tackle the compli-
cated issues of housing and homelessness.” California Gov-
ernor Brief 16; accord, Cities Brief 11; Oregon Cities Brief 
17. 


B 
Five years ago, the U. S. Court of Appeals for the Ninth


Circuit took one of those tools off the table.  In Martin v. 
Boise, 920 F. 3d 584 (2019), that court considered a public-
camping ordinance in Boise, Idaho, that made it a misde-
meanor to use “streets, sidewalks, parks, or public places”
for “camping.”  Id., at 603 (internal quotation marks omit-
ted).  According to the Ninth Circuit, the Eighth Amend-
ment’s Cruel and Unusual Punishments Clause barred 
Boise from enforcing its public-camping ordinance against 
homeless individuals who lacked “access to alternative 
shelter.” Id., at 615. That “access” was lacking, the court
said, whenever “ ‘there is a greater number of homeless in-
dividuals in a jurisdiction than the number of available 
beds in shelters.’ ”  Id., at 617 (alterations omitted). Accord-
ing to the Ninth Circuit, nearly three quarters of Boise’s 
shelter beds were not “practically available” because the 
city’s charitable shelters had a “religious atmosphere.”  Id., 
at 609–610, 618. Boise was thus enjoined from enforcing 
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its camping laws against the plaintiffs. Ibid. 
No other circuit has followed Martin’s lead with respect


to public-camping laws. Nor did the decision go unre-
marked within the Ninth Circuit.  When the full court de-
nied rehearing en banc, several judges wrote separately to 
note their dissent. In one statement, Judge Bennett argued 
that Martin was inconsistent with the Cruel and Unusual 
Punishments Clause.  That provision, Judge Bennett con-
tended, prohibits certain methods of punishment a govern-
ment may impose after a criminal conviction, but it does not 
“impose [any] substantive limits on what conduct a state 
may criminalize.” 920 F. 3d, at 599–602.  In another state-
ment, Judge Smith lamented that Martin had “shackle[d] 
the hands of public officials trying to redress the serious so-
cietal concern of homelessness.” Id., at 590. He predicted 
the decision would “wrea[k] havoc on local governments,
residents, and businesses” across the American West.  Ibid.
 After Martin, similar suits proliferated against Western 
cities within the Ninth Circuit.  As Judge Smith put it, “[i]f 
one picks up a map of the western United States and points 
to a city that appears on it, there is a good chance that city
has already faced” a judicial injunction based on Martin or 
the threat of one “in the few short years since [the Ninth
Circuit] initiated its Martin experiment.”  72 F. 4th, at 940; 
see, e.g., Boyd v. San Rafael, 2023 WL 7283885, *1–*2 (ND 
Cal., Nov. 2, 2023); Fund for Empowerment v. Phoenix, 646 
F. Supp. 3d 1117, 1132 (Ariz. 2022); Warren v. Chico, 2021 
WL 2894648, *3 (ED Cal., July 8, 2021). 


Consider San Francisco, where each night thousands
sleep “in tents and other makeshift structures.”  Brief for 
City and County of San Francisco et al. as Amici Curiae 8 
(San Francisco Brief ).  Applying Martin, a district court en-
tered an injunction barring the city from enforcing “laws 
and ordinances to prohibit involuntarily homeless individ-
uals from sitting, lying, or sleeping on public property.” Co-
alition on Homelessness v. San Francisco, 647 F. Supp. 3d 
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806, 841 (ND Cal. 2022).  That “misapplication of this
Court’s Eighth Amendment precedents,” the Mayor tells us, 
has “severely constrained San Francisco’s ability to address 
the homelessness crisis.” San Francisco Brief 7.  The city
“uses enforcement of its laws prohibiting camping” not to
criminalize homelessness, but “as one important tool
among others to encourage individuals experiencing home-
lessness to accept services and to help ensure safe and ac-
cessible sidewalks and public spaces.”  Id., at 7–8.  Judicial 
intervention restricting the use of that tool, the Mayor con-
tinues, “has led to painful results on the streets and in 
neighborhoods.” Id., at 8.  “San Francisco has seen over half 
of its offers of shelter and services rejected by unhoused in-
dividuals, who often cite” the Martin order against the city
“as their justification to permanently occupy and block pub-
lic sidewalks.” Id., at 8–9. 


An exceptionally large number of cities and States have
filed briefs in this Court reporting experiences like San 
Francisco’s.  In the judgment of many of them, the Ninth
Circuit has inappropriately “limit[ed] the tools available to 
local governments for tackling [what is a] complex and dif-
ficult human issue.” Oregon Cities Brief 2. The threat of 
Martin injunctions, they say, has “paralyze[d]” even com-
monsense and good-faith efforts at addressing homeless-
ness. Brief for City of Phoenix et al. as Amici Curiae 36 
(Phoenix Brief ).  The Ninth Circuit’s intervention, they in-
sist, has prevented local governments from pursuing “effec-
tive solutions to this humanitarian crisis while simultane-
ously protecting the remaining community’s right to safely
enjoy public spaces.” Brief for International Municipal
Lawyers Association et al. as Amici Curiae on Pet. for Cert. 
27 (Cities Cert. Brief ); States Brief 11 (“State and local gov-
ernments in the Ninth Circuit have attempted a variety of 
solutions to address the problems that public encampments
inflict on their communities,” only to have those “efforts . . . 
shut down by federal courts”). 
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Many cities further report that, rather than help allevi-
ate the homelessness crisis, Martin injunctions have inad-
vertently contributed to it.  The numbers of “[u]nsheltered 
homelessness,” they represent, have “increased dramati-
cally in the Ninth Circuit since Martin.” Brief for League 
of Oregon Cities et al. as Amici Curiae on Pet. for Cert. 7 
(boldface and capitalization deleted).  And, they say, Martin 
injunctions have contributed to this trend by “weaken[ing]” 
the ability of public officials “to persuade persons experienc-
ing homelessness to accept shelter beds and [other] ser-
vices.” Brief for Ten California Cities as Amici Curiae on 
Pet. for Cert. 2. In Portland, for example, residents report
some unsheltered persons “often return within days” of an
encampment’s clearing, on the understanding that “Martin 
. . . and its progeny prohibit the [c]ity from implementing 
more efficacious strategies.” Tozer Brief 5; Washington
Sheriffs Brief 14 (Martin divests officers of the “ability to 
compel [unsheltered] persons to leave encampments and 
obtain necessary services”).  In short, they say, Martin 
“make[s] solving this crisis harder.”  Cities Cert. Brief 3. 


All acknowledge “[h]omelessness is a complex and serious 
social issue that cries out for effective . . . responses.”  Ibid. 
But many States and cities believe “it is crucial” for local 
governments to “have the latitude” to experiment and find
effective responses. Id., at 27; States Brief 13–17.  “Injunc-
tions and the threat of federal litigation,” they insist, “im-
pede this democratic process,” undermine local govern-
ments, and do not well serve the homeless or others who 
live in the Ninth Circuit.  Cities Cert. Brief 27–28. 


C 
The case before us arises from a Martin injunction issued 


against the city of Grants Pass.  Located on the banks of the 
Rogue River in southwestern Oregon, the city is home to
roughly 38,000 people.  Among them are an estimated 600 
individuals who experience homelessness on a given day. 
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72 F. 4th, at 874; App. to Pet. for Cert. 167a–168a; 212a–
213a. 


Like many American cities, Grants Pass has laws re-
stricting camping in public spaces.  Three are relevant here. 
The first prohibits sleeping “on public sidewalks, streets, or 
alleyways.” Grants Pass Municipal Code §5.61.020(A) 
(2023); App. to Pet. for Cert. 221a.  The second prohibits
“[c]amping” on public property.  §5.61.030; App. to Pet. for
Cert. 222a (boldface deleted). Camping is defined as 
“set[ting] up . . . or remain[ing] in or at a campsite,” and a 
“[c]ampsite” is defined as “any place where bedding, sleep-
ing bag[s], or other material used for bedding purposes, or 
any stove or fire is placed . . . for the purpose of maintaining 
a temporary place to live.” §§5.61.010(A)–(B); App. to Pet. 
for Cert. 221a.  The third prohibits “[c]amping” and “[o]ver-
night parking” in the city’s parks.  §§6.46.090(A)–(B); 72 
F. 4th, at 876. Penalties for violating these ordinances es-
calate stepwise. An initial violation may trigger a fine. 
§§1.36.010(I)–(J).  Those who receive multiple citations may
be subject to an order barring them from city parks for 30 
days. §6.46.350; App. to Pet. for Cert. 174a. And, in turn, 
violations of those orders can constitute criminal trespass,
punishable by a maximum of 30 days in prison and a $1,250 
fine. Ore. Rev. Stat. §§164.245, 161.615(3), 161.635(1)(c) 
(2023).


Neither of the named plaintiffs before us has been sub-
jected to an order barring them from city property or to 
criminal trespass charges. Perhaps that is because the city
has traditionally taken a light-touch approach to enforce-
ment. The city’s officers are directed “to provide law en-
forcement services to all members of the community while 
protecting the rights, dignity[,] and private property of the
homeless.”  App. 152, Grants Pass Dept. of Public Safety
Policy Manual ¶428.1.1 (Dec. 17, 2018).  Officers are in-
structed that “[h]omelessness is not a crime.”  Ibid. And 
they are “encouraged” to render “aid” and “support” to the 
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homeless whenever possible.  Id., at 153, ¶428.3.1 


Still, shortly after the panel decision in Martin, two 
homeless individuals, Gloria Johnson and John Logan, filed 
suit challenging the city’s public-camping laws.  App. 37, 
Third Amended Complaint ¶¶6–7.  They claimed, among 
other things, that the city’s ordinances violated the Eighth
Amendment’s Cruel and Unusual Punishments Clause. 
Id., at 51, ¶66.  And they sought to pursue their claim on 
behalf of a class encompassing “all involuntarily homeless
people living in Grants Pass.”  Id., at 48, ¶52.2 


The district court certified the class action and enjoined 
the city from enforcing its public-camping laws against the
homeless.  While Ms. Johnson and Mr. Logan generally 
sleep in their vehicles, the court held, they could adequately 
represent the class, for sleeping in a vehicle can sometimes 
count as unlawful “ ‘camping’ ” under the relevant ordi-
nances. App. to Pet. for Cert. 219a (quoting Grants Pass
Municipal Code §5.61.010).  And, the court found, everyone 
—————— 


1 The dissent cites minutes from a community roundtable meeting to 
suggest that officials in Grants Pass harbored only punitive motives 
when adopting their camping ban.  Post, at 13–14 (opinion of SOTOMAYOR, 
J.).  But the dissent tells at best half the story about that meeting.  In 
his opening remarks, the Mayor stressed that the city’s goal was to “find 
a balance between providing the help [homeless] people need and not en-
abling . . . aggressive negative behavior” some community members had
experienced. App. 112. And, by all accounts, the “purpose” of the meet-
ing was to “develo[p ] strategies to . . . connect [homeless] people to ser-
vices.” Ibid. The city manager and others explained that the city was 
dealing with problems of “harassment” and “defecation in public places”
by those who seemingly “do not want to receive services.”  Id., at 113, 
118–120.  At the same time, they celebrated “the strong commitment” 
from “faith-based entities” and a “huge number of people” in the city, who 
have “come together for projects” to support the homeless, including by 
securing “funding for a sobering center.”  Id., at 115, 123. 


2 Another named plaintiff, Debra Blake, passed away while this case
was pending in the Ninth Circuit, and her claims are not before us.  72 
F. 4th 868, 880, n. 12 (2023).  Before us, the city does not dispute that
the remaining named plaintiffs face a credible threat of sanctions under
its ordinances. 
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without shelter in Grants Pass was “involuntarily home-
less” because the city’s total homeless population outnum-
bered its “ ‘practically available’ ” shelter beds.  App. to Pet.
for Cert. 179a, 216a. In fact, the court ruled, none of the 
beds at Grants Pass’s charity-run shelter qualified as 
“available.”  They did not, the court said, both because that
shelter offers something closer to transitional housing than 
“temporary emergency shelter,” and because the shelter
has rules requiring residents to abstain from smoking and
attend religious services.  Id., at 179a–180a.  The Eighth
Amendment, the district court thus concluded, prohibited 
Grants Pass from enforcing its laws against homeless indi-
viduals in the city. Id., at 182a–183a. 


A divided panel of the Ninth Circuit affirmed in relevant 
part. 72 F. 4th, at 874–896.  The majority agreed with the 
district court that all unsheltered individuals in Grants 
Pass qualify as “involuntarily homeless” because the city’s 
homeless population exceeds “available” shelter beds.  Id., 
at 894. And the majority further agreed that, under Mar-
tin, the homeless there cannot be punished for camping 
with “rudimentary forms of protection from the elements.” 
72 F. 4th, at 896.  In dissent, Judge Collins questioned Mar-
tin’s consistency with the Eighth Amendment and la-
mented its “dire practical consequences” for the city and
others like it. 72 F. 4th, at 914 (internal quotation marks 
omitted).


The city sought rehearing en banc, which the court de-
nied over the objection of 17 judges who joined five separate
opinions. Id., at 869, 924–945. Judge O’Scannlain, joined 
by 14 judges, criticized Martin’s “jurisprudential experi-
ment” as “egregiously flawed and deeply damaging—at war 
with the constitutional text, history, and tradition.”  72 
F. 4th, at 925, 926, n. 2.  Judge Bress, joined by 11 judges, 
contended that Martin has “add[ed] enormous and unjusti-
fied complication to an already extremely complicated set
of circumstances.” 72 F. 4th, at 945.  And Judge Smith, 
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joined by several others, described in painstaking detail the 
ways in which, in his view, Martin had thwarted good-faith 
attempts by cities across the West, from Phoenix to Sacra-
mento, to address homelessness. 72 F. 4th, at 934, 940– 
943. 


Grants Pass filed a petition for certiorari.  A large num-
ber of States, cities, and counties from across the Ninth Cir-
cuit and the country joined Grants Pass in urging the Court 
to grant review to assess the Martin experiment. See Part 
I–B, supra. We agreed to do so. 601 U. S. ___ (2024).3 


—————— 
3 Supporters of Grants Pass’s petition for certiorari included:  The cities 


of Albuquerque, Anchorage, Chico, Chino, Colorado Springs, Fillmore, 
Garden Grove, Glendora, Henderson, Honolulu, Huntington Beach, Las 
Vegas, Los Angeles, Milwaukee, Murrieta, Newport Beach, Orange, 
Phoenix, Placentia, Portland, Providence, Redondo Beach, Roseville, 
Saint Paul, San Clemente, San Diego, San Francisco, San Juan Ca-
pistrano, Seattle, Spokane, Tacoma, and Westminster; the National 
League of Cities, representing more than 19,000 American cities and 
towns; the League of California Cities, representing 477 California cities;
the League of Oregon Cities, representing Oregon’s 241 cities; the Asso-
ciation of Idaho Cities, representing Idaho’s 199 cities; the League of Ar-
izona Cities and Towns, representing all 91 incorporated Arizona munic-
ipalities; the North Dakota League of Cities, comprising 355 cities; the 
Counties of Honolulu, San Bernardino, San Francisco, and Orange; the 
National Association of Counties, which represents the Nation’s 3,069
counties; the California State Association of Counties, representing Cal-
ifornia’s 58 counties; the Special Districts Association of Oregon, repre-
senting all of Oregon’s special districts; the Washington State Associa-
tion of Municipal Attorneys, a nonprofit corporation comprising 
attorneys representing Washington’s 281 cities and towns; the Interna-
tional Municipal Lawyers Association, the largest association of attor-
neys representing municipalities, counties, and special districts across 
the country; the District Attorneys of Sacramento and San Diego Coun-
ties, the California State Sheriffs’ Association, the California Police 
Chiefs Association, and the Washington State Association of Sheriffs and 
Police Chiefs; California Governor Gavin Newsom and San Francisco 
Mayor London Breed; and a group of 20 States:  Alabama, Alaska, Ar-
kansas, Florida, Idaho, Indiana, Kansas, Louisiana, Mississippi, Mis-
souri, Montana, Nebraska, North Dakota, Oklahoma, South Carolina, 
South Dakota, Texas, Utah, Virginia, and West Virginia. 
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II 
A 


The Constitution and its Amendments impose a number 
of limits on what governments in this country may declare
to be criminal behavior and how they may go about enforc-
ing their criminal laws.  Familiarly, the First Amendment 
prohibits governments from using their criminal laws to
abridge the rights to speak, worship, assemble, petition,
and exercise the freedom of the press.  The Equal Protection
Clause of the Fourteenth Amendment prevents govern-
ments from adopting laws that invidiously discriminate be-
tween persons. The Due Process Clauses of the Fifth and 
Fourteenth Amendments ensure that officials may not dis-
place certain rules associated with criminal liability that
are “so old and venerable,” “ ‘so rooted in the traditions and 
conscience of our people[,] as to be ranked as fundamental.’ ”  
Kahler v. Kansas, 589 U. S. 271, 279 (2020) (quoting Leland 
v. Oregon, 343 U. S. 790, 798 (1952)).  The Fifth and Sixth 
Amendments require prosecutors and courts to observe var-
ious procedures before denying any person of his liberty, 
promising for example that every person enjoys the right to
confront his accusers and have serious criminal charges re-
solved by a jury of his peers. One could go on.


But if many other constitutional provisions address what 
a government may criminalize and how it may go about se-
curing a conviction, the Eighth Amendment’s prohibition 
against “cruel and unusual punishments” focuses on what 
happens next. That Clause “has always been considered, 
and properly so, to be directed at the method or kind of pun-
ishment” a government may “impos[e] for the violation of 
criminal statutes.” Powell v. Texas, 392 U. S. 514, 531–532 
(1968) (plurality opinion).


We have previously discussed the Clause’s origins and 
meaning. In the 18th century, English law still “formally 
tolerated” certain barbaric punishments like “disembowel-
ing, quartering, public dissection, and burning alive,” even 
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though those practices had by then “fallen into disuse.” 
Bucklew v. Precythe, 587 U. S. 119, 130 (2019) (citing 4 W.
Blackstone, Commentaries on the Laws of England 370
(1769) (Blackstone)). The Cruel and Unusual Punishments 
Clause was adopted to ensure that the new Nation would
never resort to any of those punishments or others like 
them. Punishments like those were “cruel” because they
were calculated to “ ‘superad[d]’ ” “ ‘terror, pain, or dis-
grace.’ ” 587 U. S., at 130  (quoting 4 Blackstone 370). And 
they were “unusual” because, by the time of the Amend-
ment’s adoption, they had “long fallen out of use.”  587 U. S., 
at 130. Perhaps some of those who framed our Constitution
thought, as Justice Story did, that a guarantee against
those kinds of “atrocious” punishments would prove “unnec-
essary” because no “free government” would ever employ 
anything like them.  3 J. Story, Commentaries on the Con-
stitution of the United States §1896, p. 750 (1833).  But in 
adopting the Eighth Amendment, the framers took no 
chances. 


All that would seem to make the Eighth Amendment a 
poor foundation on which to rest the kind of decree the 
plaintiffs seek in this case and the Ninth Circuit has en-
dorsed since Martin. The Cruel and Unusual Punishments 
Clause focuses on the question what “method or kind of 
punishment” a government may impose after a criminal 
conviction, not on the question whether a government may 
criminalize particular behavior in the first place or how it
may go about securing a conviction for that offense. Powell, 
392 U. S., at 531–532. To the extent the Constitution 
speaks to those other matters, it does so, as we have seen, 
in other provisions.


Nor, focusing on the criminal punishments Grant Pass
imposes, can we say they qualify as cruel and unusual.  Re-
call that, under the city’s ordinances, an initial offense may 
trigger a civil fine.  Repeat offenses may trigger an order
temporarily barring an individual from camping in a public 
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park.  Only those who later violate an order like that may
face a criminal punishment of up to 30 days in jail and a
larger fine. See Part I–C, supra. None of the city’s sanc-
tions qualifies as cruel because none is designed to “su-
perad[d]” “terror, pain, or disgrace.” Bucklew, 587 U. S., at 
130 (internal quotation marks omitted). Nor are the city’s
sanctions unusual, because similar punishments have been 
and remain among “the usual mode[s]” for punishing of-
fenses throughout the country. Pervear v. Commonwealth, 
5 Wall. 475, 480 (1867); see 4 Blackstone 371–372; Timbs v. 
Indiana, 586 U. S. 146, 165 (2019) (Thomas J., concurring 
in judgment) (describing fines as “ ‘the drudge-horse of 
criminal justice, probably the most common form of punish-
ment’ ” (some internal quotation marks omitted)).  In fact, 
large numbers of cities and States across the country have
long employed, and today employ, similar punishments for 
similar offenses. See Part I–A, supra; Brief for Professor 
John F. Stinneford as Amicus Curiae 7–13 (collecting his-
torical and contemporary examples).  Notably, neither the 
plaintiffs nor the dissent meaningfully contests any of this. 
See Brief for Respondents 40.4 


B 
Instead, the plaintiffs and the dissent pursue an entirely 


different theory. They do not question that, by its terms,
the Cruel and Unusual Punishments Clause speaks to the
question what punishments may follow a criminal convic-
tion, not to antecedent questions like what a State may 
criminalize or how it may go about securing a conviction.
Yet, echoing the Ninth Circuit in Martin, they insist one
notable exception exists. 


—————— 
4 This Court has never held that the Cruel and Unusual Punishments 


Clause extends beyond criminal punishments to civil fines and orders, 
see Ingraham v. Wright, 430 U. S. 651, 666–668 (1977), nor does this case
present any occasion to do so for none of the city’s sanctions defy the 
Clause. 
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In Robinson v. California, 370 U. S. 660 (1962), the plain-
tiffs and the dissent observe, this Court addressed a chal-
lenge to a criminal conviction under a California statute 
providing that “ ‘[n]o person shall . . . be addicted to the use 
of narcotics.’ ”  Ibid., n. 1.  In response to that challenge, the
Court invoked the Cruel and Unusual Punishments Clause 
to hold that California could not enforce its law making “the
‘status’ of narcotic addiction a criminal offense.”  Id., at 666. 
The Court recognized that “imprisonment for ninety days is 
not, in the abstract, a punishment which is either cruel or
unusual.” Id., at 667. But, the Court reasoned, when pun-
ishing “ ‘status,’ ” “[e]ven one day in prison would be . . . 
cruel and unusual.” Id., at 666–667. 


In doing so, the Court stressed the limits of its decision.
It would have ruled differently, the Court said, if California 
had sought to convict the defendant for, say, the knowing
or intentional “use of narcotics, for their purchase, sale, or
possession, or for antisocial or disorderly behavior resulting 
from their administration.”  Id., at 666. In fact, the Court 
took pains to emphasize that it did not mean to cast doubt 
on the States’ “broad power” to prohibit behavior like that, 
even by those, like the defendant, who suffered from addic-
tion. Id., at 664, 667–668.  The only problem, as the Court 
saw it, was that California’s law did not operate that way.
Instead, it made the mere status of being an addict a crime. 
Id., at 666–667.  And it was that feature of the law, the 
Court held, that went too far. 


Reaching that conclusion under the banner of the Eighth
Amendment may have come as a surprise to the litigants.
Mr. Robinson challenged his conviction principally on the
ground that it offended the Fourteenth Amendment’s guar-
antee of due process of law. As he saw it, California’s law 
violated due process because it purported to make unlawful 
a “status” rather than the commission of any “volitional 
act.” See Brief for Appellant in Robinson v. California, 
O. T. 1961, No. 61–554, p. 13 (Robinson Brief ). 







   
 


 


 


 
 
 


  
 


 


 
 


  


  


 


  


 


  


 


19 Cite as: 603 U. S. ____ (2024) 


Opinion of the Court 


That framing may have made some sense.  Our due pro-
cess jurisprudence has long taken guidance from the “set-
tled usage[s] . . . in England and in this country.” Hurtado 
v. California, 110 U. S. 516, 528 (1884); see also Kahler, 589 
U. S., at 279.  And, historically, crimes in England and this
country have usually required proof of some act (or actus 
reus) undertaken with some measure of volition (mens rea).
At common law, “a complete crime” generally required
“both a will and an act.” 4 Blackstone 21.  This view “took 
deep and early root in American soil” where, to this day, a 
crime ordinarily arises “only from concurrence of an evil-
meaning mind with an evil-doing hand.”  Morissette v. 
United States, 342 U. S. 246, 251–252 (1952).  Measured 
against these standards, California’s law was an anomaly,
as it required proof of neither of those things.


Mr. Robinson’s resort to the Eighth Amendment was
comparatively brief. He referenced it only in passing, and 
only for the proposition that forcing a drug addict like him-
self to go “ ‘cold turkey’ ” in a jail cell after conviction en-
tailed such “intense mental and physical torment” that it
was akin to “the burning of witches at the stake.”  Robinson 
Brief 30. The State responded to that argument with barely
a paragraph of analysis, Brief for Appellee in Robinson v. 
California, O. T. 1961, No. 61–554, pp. 22–23, and it re-
ceived virtually no attention at oral argument.  By almost
every indication, then, Robinson was set to be a case about 
the scope of the Due Process Clause, or perhaps an Eighth 
Amendment case about whether forcing an addict to with-
draw from drugs after conviction qualified as cruel and un-
usual punishment. 


Of course, the case turned out differently.  Bypassing Mr.
Robinson’s primary Due Process Clause argument, the 
Court charted its own course, reading the Cruel and Unu-
sual Punishments Clause to impose a limit not just on what 
punishments may follow a criminal conviction but what a 
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State may criminalize to begin with.  It was a view unprec-
edented in the history of the Court before 1962.  In dissent, 
Justice White lamented that the majority had embraced an
“application of ‘cruel and unusual punishment’ so novel
that” it could not possibly be “ascribe[d] to the Framers of
the Constitution.” 370 U. S., at 689.  Nor, in the 62 years
since Robinson, has this Court once invoked it as authority
to decline the enforcement of any criminal law, leaving the
Eighth Amendment instead to perform its traditional func-
tion of addressing the punishments that follow a criminal 
conviction. 


Still, no one has asked us to reconsider Robinson. Nor do 
we see any need to do so today.  Whatever its persuasive
force as an interpretation of the Eighth Amendment, it can-
not sustain the Ninth Circuit’s course since Martin. In Rob-
inson, the Court expressly recognized the “broad power”
States enjoy over the substance of their criminal laws, 
stressing that they may criminalize knowing or intentional
drug use even by those suffering from addiction.  370 U. S., 
at 664, 666.  The Court held only that a State may not crim-
inalize the “ ‘status’ ” of being an addict.  Id., at 666.  In crim-
inalizing a mere status, Robinson stressed, California had 
taken a historically anomalous approach toward criminal 
liability. One, in fact, this Court has not encountered since 
Robinson itself. 


Public camping ordinances like those before us are noth-
ing like the law at issue in Robinson. Rather than crimi-
nalize mere status, Grants Pass forbids actions like “oc-
cupy[ing] a campsite” on public property “for the purpose of 
maintaining a temporary place to live.”  Grants Pass Mu-
nicipal Code §§5.61.030, 5.61.010; App. to Pet. for Cert. 
221a–222a. Under the city’s laws, it makes no difference 
whether the charged defendant is homeless, a backpacker 
on vacation passing through town, or a student who aban-
dons his dorm room to camp out in protest on the lawn of a 
municipal building.  See Part I–C, supra; Blake v. Grants 
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Pass, No. 1:18–cv–01823 (D Ore.), ECF Doc. 63–4, pp. 2, 16;
Tr. of Oral Arg. 159. In that respect, the city’s laws parallel 
those found in countless jurisdictions across the country. 
See Part I–A, supra. And because laws like these do not 
criminalize mere status, Robinson is not implicated.5 


C 
If Robinson does not control this case, the plaintiffs and


the dissent argue, we should extend it so that it does.  Per-
haps a person does not violate ordinances like Grants Pass’s
simply by being homeless but only by engaging in certain 
acts (actus rei) with certain mental states (mentes reae).
Still, the plaintiffs and the dissent insist, laws like these 
seek to regulate actions that are in some sense “involun-
tary,” for some homeless persons cannot help but do what 
the law forbids. See Brief for Respondents 24–25, 29, 32; 
post, at 16–17 (opinion of SOTOMAYOR, J.).  And, the plain-
tiffs and the dissent continue, we should extend Robinson 
to prohibit the enforcement of laws that operate this way—
laws that don’t proscribe status as such but that proscribe 
acts, even acts undertaken with some required mental
state, the defendant cannot help but undertake.  Post, at 
16–17. To rule otherwise, the argument goes, would “ ‘effec-
tively’ ” allow cities to punish a person because of his status. 
Post, at 25. The Ninth Circuit pursued just this line of 
thinking below and in Martin. 


The problem is, this Court has already rejected that view. 


—————— 
5 At times, the dissent seems to suggest, mistakenly, that laws like 


Grants Pass’s apply only to the homeless. See post, at 13. That view 
finds no support in the laws before us. Perhaps the dissent means to 
suggest that some cities selectively “enforce” their public-camping laws 
only against homeless persons.  See post, at 17–19.  But if that’s the dis-
sent’s theory, it is not one that arises under the Eighth Amendment’s
Cruel and Unusual Punishments Clause.  Instead, if anything, it may 
implicate due process and our precedents regarding selective prosecu-
tion. See, e.g., United States v. Armstrong, 517 U. S. 456 (1996).  No 
claim like that is before us in this case. 
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In Powell v. Texas, 392 U. S. 514 (1968), the Court con-
fronted a defendant who had been convicted under a Texas 
statute making it a crime to “ ‘get drunk or be found in a 
state of intoxication in any public place.’ ” Id., at 517 (plu-
rality opinion). Like the plaintiffs here, Mr. Powell argued
that his drunkenness was an “ ‘involuntary’ ” byproduct of 
his status as an alcoholic. Id., at 533.  Yes, the statute re-
quired proof of an act (becoming drunk or intoxicated and 
then proceeding into public), and perhaps some associated
mental state (for presumably the defendant knew he was 
drinking and maybe even knew he made his way to a public 
place). Still, Mr. Powell contended, Texas’s law effectively 
criminalized his status as an alcoholic because he could not 
help but doing as he did. Ibid.  Justice Fortas embraced 
that view, but only in dissent: He would have extended 
Robinson to cover conduct that flows from any “condition 
[the defendant] is powerless to change.” 392 U. S., at 567 
(Fortas, J., dissenting).


The Court did not agree.  Writing for a plurality, Justice 
Marshall observed that Robinson had authorized “a very
small” intrusion by courts “into the substantive criminal
law” “under the aegis of the Cruel and Unusual Punish-
ment[s] Clause.” 392 U. S., at 533.  That small intrusion, 
Justice Marshall said, prevents States only from enforcing
laws that criminalize “a mere status.” Id., at 532. It does 
nothing to curtail a State’s authority to secure a conviction 
when “the accused has committed some act . . . society has 
an interest in preventing.”  Id., at 533.  That remains true, 
Justice Marshall continued, regardless whether the defend-
ant’s act “in some sense” might be described as “ ‘involun-
tary’ or ‘occasioned by’ ” a particular status. Ibid. (emphasis
added). In this, Justice Marshall echoed Robinson itself, 
where the Court emphasized that California remained free
to criminalize intentional or knowing drug use even by ad-
dicts whose conduct, too, in some sense could be considered 
involuntary. See Robinson, 370 U. S., at 664, 666. Based 
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on all this, Justice Marshall concluded, because the defend-
ant before the Court had not been convicted “for being” an 
“alcoholic, but for [engaging in the act of] being in public
while drunk on a particular occasion,” Robinson did not ap-
ply. Powell, 392 U. S., at 532.6 


This case is no different from Powell.  Just as there, the 
plaintiffs here seek to expand Robinson’s “small” intrusion 
“into the substantive criminal law.” Just as there, the 
plaintiffs here seek to extend its rule beyond laws address-
ing “mere status” to laws addressing actions that, even if 
undertaken with the requisite mens rea, might “in some 
sense” qualify as “ ‘involuntary.’ ”  And just as Powell could 
find nothing in the Eighth Amendment permitting that
course, neither can we.  As we have seen, Robinson already
sits uneasily with the Amendment’s terms, original mean-
ing, and our precedents.  Its holding is restricted to laws
that criminalize “mere status.” Nothing in the decision
called into question the “broad power” of States to regulate 
acts undertaken with some mens rea.  And, just as in Pow-
ell, we discern nothing in the Eighth Amendment that
might provide us with lawful authority to extend Robinson 
beyond its narrow holding. 


—————— 
6 Justice White, who cast the fifth vote upholding the conviction, con-


curred in the result. Writing only for himself, Justice White expressed
some sympathy for Justice Fortas’s theory, but ultimately deemed that 
“novel construction” of the Eighth Amendment “unnecessary to pursue” 
because the defendant hadn’t proven that his alcoholism made him “un-
able to stay off the streets on the night in question.”  392 U. S., at 552, 
n. 4, 553–554 (White, J., concurring in result).  In Martin, the Ninth Cir-
cuit suggested Justice White’s solo concurrence somehow rendered the 
Powell dissent controlling and the plurality a dissent.  See Martin v. 
Boise, 920 F. 3d 584, 616–617 (2019).  Before us, neither the plaintiffs 
nor the dissent defend that theory, and for good reason:  In the years
since Powell, this Court has repeatedly relied on Justice Marshall’s opin-
ion, as we do today.  See, e.g., Kahler v. Kansas, 589 U. S. 271, 280 (2020); 
Clark v. Arizona, 548 U. S. 735, 768, n. 38 (2006); Jones v. United States, 
463 U. S. 354, 365, n. 13 (1983). 
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To be sure, and once more, a variety of other legal doc-
trines and constitutional provisions work to protect those in 
our criminal justice system from a conviction. Like some 
other jurisdictions, Oregon recognizes a “necessity” defense
to certain criminal charges. It may be that defense extends
to charges for illegal camping when it comes to those with 
nowhere else to go.  See State v. Barrett, 302 Ore. App. 23,
28, 460 P. 3d 93, 96 (2020) (citing Ore. Rev. Stat. §161.200). 
Insanity, diminished-capacity, and duress defenses also
may be available in many jurisdictions.  See Powell, 392 
U. S., at 536.  States and cities are free as well to add addi-
tional substantive protections. Since this litigation began,
for example, Oregon itself has adopted a law specifically ad-
dressing how far its municipalities may go in regulating
public camping. See, e.g., Ore. Rev. Stat. §195.530(2) 
(2023). For that matter, nothing in today’s decision pre-
vents States, cities, and counties from going a step further 
and declining to criminalize public camping altogether.  For 
its part, the Constitution provides many additional limits
on state prosecutorial power, promising fair notice of the 
laws and equal treatment under them, forbidding selective
prosecutions, and much more besides.  See Part II–A, supra; 
and n. 5, supra. All this represents only a small sample of 
the legion protections our society affords a presumptively 
free individual from a criminal conviction.  But aside from 
Robinson, a case directed to a highly unusual law that con-
demned status alone, this Court has never invoked the 
Eighth Amendment’s Cruel and Unusual Punishments
Clause to perform that function. 


D 
Not only did Powell decline to extend Robinson to “invol-


untary” acts, it stressed the dangers that would likely at-
tend any attempt to do so. Were the Court to pursue that
path in the name of the Eighth Amendment, Justice Mar-
shall warned, “it is difficult to see any limiting principle 







   
 


 


 
 
  


 
 


 
 


 


 
    


  
 


  
 
 
 


25 Cite as: 603 U. S. ____ (2024) 


Opinion of the Court 


that would serve to prevent this Court from becoming . . . 
the ultimate arbiter of the standards of criminal responsi-
bility, in diverse areas of the criminal law, throughout the
country.” Powell, 392 U. S., at 533.  After all, nothing in the 
Amendment’s text or history exists to “confine” or guide our 
review. Id., at 534. Unaided by those sources, we would be
left “to write into the Constitution” our own “formulas,” 
many of which would likely prove unworkable in practice. 
Id., at 537. Along the way, we would interfere with “essen-
tial considerations of federalism” that reserve to the States 
primary responsibility for drafting their own criminal laws. 
Id., at 535. 


In particular, Justice Marshall observed, extending Rob-
inson to cover involuntary acts would effectively “impe[l]”
this Court “into defining” something akin to a new “insanity 
test in constitutional terms.” 392 U. S., at 536.  It would 
because an individual like the defendant in Powell does not 
dispute that he has committed an otherwise criminal act 
with the requisite mens rea, yet he seeks to be excused from
“moral accountability” because of his “ ‘condition.’ ”  Id., at 
535–536. And “[n]othing,” Justice Marshall said, “could be 
less fruitful than for this Court” to try to resolve for the Na-
tion profound questions like that under a provision of the 
Constitution that does not speak to them.  Id., at 536. In-
stead, Justice Marshall reasoned, such matters are gener-
ally left to be resolved through “productive” democratic “di-
alogue” and “experimentation,” not by “freez[ing]” any 
particular, judicially preferred approach “into a rigid con-
stitutional mold.” Id., at 537. 


We recently reemphasized that last point in Kahler v. 
Kansas in the context of a Due Process Clause challenge. 
Drawing on Justice Marshall’s opinion in Powell, we 
acknowledged that “a state rule about criminal liability”
may violate due process if it departs from a rule “so rooted
in the traditions” of this Nation that it might be said to 
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“ran[k] as fundamental.” 589 U. S., at 279 (internal quota-
tion marks omitted). But, we stressed, questions about 
whether an individual who has committed a proscribed act 
with the requisite mental state should be “reliev[ed of] re-
sponsibility,” id., at 283, due to a lack of “moral culpability,” 
id., at 286, are generally best resolved by the people and 
their elected representatives. Those are questions, we said, 
“of recurrent controversy” to which history supplies few “en-
trenched” answers, and on which the Constitution gener-
ally commands “no one view.”  Id., at 296. 
 The Ninth Circuit’s Martin experiment defied these les-
sons. Under Martin, judges take from elected representa-
tives the questions whether and when someone who has 
committed a proscribed act with a requisite mental state 
should be “relieved of responsibility” for lack of “moral cul-
pability.” 598 U. S., at 283, 286.  And Martin exemplifies
much of what can go wrong when courts try to resolve mat-
ters like those unmoored from any secure guidance in the 
Constitution. 


Start with this problem.  Under Martin, cities must allow 
public camping by those who are “involuntarily” homeless.
72 F. 4th, at 877 (citing Martin, 920 F. 3d, at 617, n. 8). But 
how are city officials and law enforcement officers to know
what it means to be “involuntarily” homeless, or whether 
any particular person meets that standard? Posing the 
questions may be easy; answering them is not.  Is it enough 
that a homeless person has turned down an offer of shelter?
Or does it matter why?  Cities routinely confront individu-
als who decline offers of shelter for any number of reasons,
ranging from safety concerns to individual preferences.  See 
Part I–A, supra. How are cities and their law enforcement 
officers on the ground to know which of these reasons are
sufficiently weighty to qualify a person as “involuntarily” 
homeless? 


If there are answers to those questions, they cannot be
found in the Cruel and Unusual Punishments Clause.  Nor 
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do federal judges enjoy any special competence to provide 
them. Cities across the West report that the Ninth Circuit’s
ill-defined involuntariness test has proven “unworkable.”
Oregon Cities Brief 3; see Phoenix Brief 11.  The test, they
say, has left them “with little or no direction as to the scope
of their authority in th[eir] day-to-day policing contacts,”
California Sheriffs Brief 6, and under “threat of federal lit-
igation . . . at all times and in all circumstances,” Oregon
Cities Brief 6–7. 


To be sure, Martin attempted to head off these complexi-
ties through some back-of-the-envelope arithmetic.  The 
Ninth Circuit said a city needs to consider individuals “in-
voluntarily” homeless (and thus entitled to camp on public 
property) only when the overall homeless population ex-
ceeds the total number of “adequate” and “practically avail-
able” shelter beds. See 920 F. 3d, at 617–618, and n. 8.  But 
as sometimes happens with abstract rules created by those 
far from the front lines, that test has proven all but impos-
sible to administer in practice.


City officials report that it can be “monumentally diffi-
cult” to keep an accurate accounting of those experiencing
homelessness on any given day.  Los Angeles Cert. Brief 14. 
Often, a city’s homeless population “fluctuate[s] dramati-
cally,” in part because homelessness is an inherently dy-
namic status.  Brief for City of San Clemente as Amicus Cu-
riae 16 (San Clemente Brief ). While cities sometimes make 
rough estimates based on a single point-in-time count, they
say it would be “impossibly expensive and difficult” to un-
dertake that effort with any regularity.  Id., at 17. In Los 
Angeles, for example, it takes three days to count the home-
less population block-by-block—even with the participation 
of thousands of volunteers.  Martin, 920 F. 3d, at 595 
(Smith, J., dissenting from denial of rehearing en banc). 


Beyond these complexities, more await.  Suppose even
large cities could keep a running tally of their homeless cit-
izens forevermore. And suppose further that they could 
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keep a live inventory of available shelter beds. Even so, cit-
ies face questions over which shelter beds count as “ade-
quate” and “available” under Martin. Id., at 617, and n. 8. 
Rather than resolve the challenges associated with defining
who qualifies as “involuntarily” homeless, these standards
more nearly return us to them.  Is a bed “available” to a 
smoker if the shelter requires residents to abstain from nic-
otine, as the shelter in Grants Pass does?  72 F. 4th, at 896; 
App. 39, Third Amended Complaint ¶13.  Is a bed “availa-
ble” to an atheist if the shelter includes “religious” messag-
ing? 72 F. 4th, at 877.  And how is a city to know whether
the accommodations it provides will prove “adequate” in
later litigation? 920 F. 3d, at 617, n. 8.  Once more, a large 
number of cities in the Ninth Circuit tell us they have no 
way to be sure.  See, e.g., Phoenix Brief 28; San Clemente 
Brief 8–12; Brief for City of Los Angeles as Amicus Curiae 
22–23 (“What may be available, appropriate, or actually
beneficial to one [homeless] person, might not be so to an-
other”).


Consider an example. The city of Chico, California,
thought it was complying with Martin when it constructed 
an outdoor shelter facility at its municipal airport to accom-
modate its homeless population. Warren v. Chico, 2021 WL 
2894648, *3 (ED Cal., July 8, 2021).  That shelter, we are 
told, included “protective fencing, large water totes, hand-
washing stations, portable toilets, [and] a large canopy for 
shade.” Brief for City of Chico as Amicus Curiae on Pet. for 
Cert. 16. Still, a district court enjoined the city from enforc-
ing its public-camping ordinance. Why? Because, in that 
court’s view, “appropriate” shelter requires “ ‘indoo[r],’ ” not
outdoor, spaces. Warren, 2021 WL 2894648, *3 (quoting 
Martin, 920 F. 3d, at 617).  One federal court in Los Angeles
ruled, during the COVID pandemic, that “adequate” shelter 
must also include nursing staff, testing for communicable 
diseases, and on-site security, among other things.  See LA 
Alliance for Hum. Rights v. Los Angeles, 2020 WL 2512811, 
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*4 (CD Cal., May 15, 2020). By imbuing the availability of
shelter with constitutional significance in this way, many 
cities tell us, Martin and its progeny have “paralyzed” com-
munities and prevented them from implementing even pol-
icies designed to help the homeless while remaining sensi-
tive to the limits of their resources and the needs of other 
citizens. Cities Cert. Brief 4 (boldface and capitalization
deleted).


There are more problems still.  The Ninth Circuit held 
that “involuntarily” homeless individuals cannot be pun-
ished for camping with materials “necessary to protect 
themselves from the elements.”  72 F. 4th, at 896.  It sug-
gested, too, that cities cannot proscribe “life-sustaining
act[s]” that flow necessarily from homelessness.  72 F. 4th, 
at 921 (joint statement of Silver and Gould, JJ., regarding 
denial of rehearing).  But how far does that go? The plain-
tiffs before us suggest a blanket is all that is required in 
Grants Pass.  Brief for Respondents 14. But might a colder
climate trigger a right to permanent tent encampments and
fires for warmth?  Because the contours of this judicial right
are so “uncertai[n],” cities across the West have been left to 
guess whether Martin forbids their officers from removing
everything from tents to “portable heaters” on city side-
walks. Brief for City of Phoenix et al. on Pet. for Cert. 19,
29 (Phoenix Cert. Brief ).  There is uncertainty, as well, over
whether Martin requires cities to tolerate other acts no less 
“attendant [to] survival” than sleeping, such as starting 
fires to cook food and “public urination [and] defecation.” 
Phoenix Cert. Brief 29–30; see also Mahoney v. Sacramento, 
2020 WL 616302, *3 (ED Cal., Feb. 10, 2020) (indicating 
that “the [c]ity may not prosecute or otherwise penalize the 
[homeless] for eliminating in public if there is no alterna-
tive to doing so”). By extending Robinson beyond the nar-
row class of status crimes, the Ninth Circuit has created a 
right that has proven “impossible” for judges to delineate 
except “by fiat.”  Powell, 392 U. S., at 534. 
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Doubtless, the Ninth Circuit’s intervention in Martin was 
well-intended. But since the trial court entered its injunc-
tion against Grants Pass, the city shelter reports that utili-
zation of its resources has fallen by roughly 40 percent.  See 
Brief for Grants Pass Gospel Rescue Mission as Amicus Cu-
riae 4–5. Many other cities offer similar accounts about
their experiences after Martin, telling us the decision has
made it more difficult, not less, to help the homeless accept 
shelter off city streets.  See Part I–B, supra (recounting ex-
amples). Even when “policymakers would prefer to invest 
in more permanent” programs and policies designed to ben-
efit homeless and other citizens, Martin has forced these 
“overwhelmed jurisdictions to concentrate public resources
on temporary shelter beds.” Cities Brief 25; see Oregon Cit-
ies Brief 17–20; States Brief 16–17.  As a result, cities re-
port, Martin has undermined their efforts to balance con-
flicting public needs and mired them in litigation at a time 
when the homelessness crisis calls for action. See States 
Brief 16–17. 


All told, the Martin experiment is perhaps just what Jus-
tice Marshall anticipated ones like it would be. The Eighth
Amendment provides no guidance to “confine” judges in de-
ciding what conduct a State or city may or may not pro-
scribe. Powell, 392 U. S., at 534.  Instead of encouraging 
“productive dialogue” and “experimentation” through our
democratic institutions, courts have frozen in place their
own “formulas” by “fiat.”  Id., at 534, 537.  Issued by federal
courts removed from realities on the ground, those rules 
have produced confusion.  And they have interfered with 
“essential considerations of federalism,” taking from the 
people and their elected leaders difficult questions tradi-
tionally “thought to be the[ir] province.”  Id., at 535–536.7 


—————— 
7 The dissent suggests we cite selectively to the amici and “see only


what [we] wan[t]” in their briefs.  Post, at 24. In fact, all the States, 
cities, and counties listed above (n. 3, supra) asked us to review this case.
Among them all, the dissent purports to identify just two public officials 







   
 


 


 


 


 


 


 


 


 


 


 
   


 
 
 


  


 
 
 


31 Cite as: 603 U. S. ____ (2024) 


Opinion of the Court 


E 
Rather than address what we have actually said, the dis-


sent accuses us of extending to local governments an “un-
fettered freedom to punish,” post, at 25, and stripping away
any protections “the Constitution” has against “criminaliz-
ing sleeping,” post, at 5. “Either stay awake,” the dissent 
warns, “or be arrested.”  Post, at 2. That is gravely mis-
taken. We hold nothing of the sort.  As we have stressed, 
cities and States are not bound to adopt public-camping
laws. They may also choose to narrow such laws (as Oregon 
itself has recently). Beyond all that, many substantive le-
gal protections and provisions of the Constitution may have
important roles to play when States and cities seek to en-
force their laws against the homeless. See Parts II–A, II– 
C, supra. The only question we face is whether one specific
provision of the Constitution—the Cruel and Unusual Pun-
ishments Clause of the Eighth Amendment—prohibits the
enforcement of public-camping laws. 


Nor does the dissent meaningfully engage with the rea-
sons we have offered for our conclusion on that question.  It 
claims that we “gratuitously” treat Robinson “as an outlier.” 
Post, at 12, and n. 2.  But the dissent does not dispute that 


—————— 
and two cities that, according to the dissent, support its view.  Post, at 
24–25.  But even among that select group, the dissent overlooks the fact 
that each expresses strong dissatisfaction with how Martin has been ap-
plied in practice. See San Francisco Brief 15, 26 (“[T]he Ninth Circuit 
and its lower courts have repeatedly misapplied and overextended the
Eighth Amendment” and “hamstrung San Francisco’s balanced approach
to addressing the homelessness crisis”); Brief for City of Los Angeles as 
Amicus Curiae 6 (“[T]he sweeping rationale in Martin . . . calls into ques-
tion whether cities can enforce public health and safety laws”); California
Governor Brief 3 (“In the wake of Martin, lower courts have blocked ef-
forts to clear encampments while micromanaging what qualifies as a 
suitable offer of shelter”).  And for all the reasons we have explored and 
so many other cities have suggested, we see no principled basis under
the Eighth Amendment for federal judges to administer anything like 
Martin. 
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the law Robinson faced was an anomaly, punishing mere 
status. The dissent does not dispute that Robinson’s deci-
sion to address that law under the rubric of the Eighth 
Amendment is itself hard to square with the Amendment’s
text and this Court’s other precedents interpreting it.  And 
the dissent all but ignores Robinson’s own insistence that a 
different result would have obtained in that case if the law 
there had proscribed an act rather than status alone.


Tellingly, too, the dissent barely mentions Justice Mar-
shall’s opinion in Powell. There, reasoning exactly as we do
today, Justice Marshall refused to extend Robinson to ac-
tions undertaken, “in some sense, ‘involuntar[ily].’ ”  392 
U. S., at 533. Rather than confront any of this, the dissent 
brusquely calls Powell a “strawman” and seeks to distin-
guish it on the inscrutable ground that Grants Pass penal-
izes “status[-defining]” (rather than “involuntary”) conduct. 
Post, at 23.  But whatever that might mean, it is no answer 
to the reasoning Justice Marshall offered, to its obvious rel-
evance here, or to the fact this Court has since endorsed 
Justice Marshall’s reasoning as correct in cases like Kahler 
and Jones, cases that go undiscussed in the dissent.  See 
n. 6, supra.  The only extraordinary result we might reach
in this case is one that would defy Powell, ignore the histor-
ical reach of the Eighth Amendment, and transform Robin-
son’s narrow holding addressing a peculiar law punishing 
status alone into a new rule that would bar the enforcement 
of laws that are, as the dissent puts it, “ ‘pervasive’ ” 
throughout the country.  Post, at 15; Part I–A, supra. 


To be sure, the dissent seeks to portray the new rule it
advocates as a modest, “limited,” and “narrow” one address-
ing only those who wish to fulfill a “biological necessity” and 
“keep warm outside with a blanket” when they have no 
other “adequate” place “to go.” Post, at 1, 5, 10, 21, 24.  But 
that reply blinks the difficult questions that necessarily fol-
low and the Ninth Circuit has been forced to confront: 
What does it mean to be “involuntarily” homeless with “no 







   
 


 


 


 
 


 


  


 


 


  
   


 


 
  


 
 
  
 


 
 


 


  


  
  


 


 


33 Cite as: 603 U. S. ____ (2024) 


Opinion of the Court 


place to go”? What kind of “adequate” shelter must a city 
provide to avoid being forced to allow people to camp in its 
parks and on its sidewalks? And what are people entitled
to do and use in public spaces to “keep warm” and fulfill 
other “biological necessities”?8 


Those unavoidable questions have plunged courts and 
cities across the Ninth Circuit into waves of litigation.  And 
without anything in the Eighth Amendment to guide them, 
any answers federal judges can offer (and have offered) 
come, as Justice Marshall foresaw, only by way of “fiat.” 
Powell, 392 U. S., at 534.  The dissent cannot escape that
hard truth.  Nor can it escape the fact that, far from nar-
rowing Martin, it would expand its experiment from one cir-
cuit to the entire country—a development without any prec-
edent in this Court’s history.  One that would authorize 


—————— 
8 The dissent brushes aside these questions, declaring that “available 


answers” exist in the decisions below. Post, at 22.  But the dissent misses 
the point. The problem, as Justice Marshall discussed, is not that it is
impossible for someone to dictate answers to these questions.  The prob-
lem is that nothing in the Eighth Amendment gives federal judges the
authority or guidance they need to answer them in a principled way. 
Take just two examples. First, the dissent says, a city seeking to ban
camping must provide “adequate” shelter for those with “no place to go.” 
Post, at 21–22.  But it never says what qualifies as “adequate” shelter. 
Ibid.  And, as we have seen, cities and courts across the Ninth Circuit 
have struggled mightily with that question, all with nothing in the 
Eighth Amendment to guide their work.  Second, the dissent seems to 
think that, if a city lacks enough “adequate” shelter, it must permit “ ‘bed-
ding’ ” in public spaces, but not campfires, tents, or “ ‘public urination or 
defecation.’ ” Post, at 15, 21–22, 24. But where does that rule come from, 
the federal register?  See post, at 22. After Martin, again as we have 
seen, many courts have taken a very different view.  The dissent never 
explains why it disagrees with those courts.  Instead, it merely quotes
the district court’s opinion in this case that announced a rule it seems 
the dissent happens to prefer.  By elevating Martin over our own prece-
dents and the Constitution’s original public meaning, the dissent faces 
difficult choices that cannot be swept under the rug—ones that it can 
resolve not by anything found in the Eighth Amendment, only by fiat. 
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federal judges to freeze into place their own rules on mat-
ters long “thought to be the province” of state and local lead-
ers, id., at 536, and one that would deny communities the
“wide latitude” and “flexibility” even the dissent acknowl-
edges they need to address the homelessness crisis, post, at 
2, 5. 


III 
Homelessness is complex.  Its causes are many.  So may


be the public policy responses required to address it.  At 
bottom, the question this case presents is whether the 
Eighth Amendment grants federal judges primary respon-
sibility for assessing those causes and devising those re-
sponses. It does not.  Almost 200 years ago, a visitor to this
country remarked upon the “extreme skill with which the 
inhabitants of the United States succeed in proposing a
common object to the exertions of a great many men, and in 
getting them voluntarily to pursue it.”  2 A. de Tocqueville, 
Democracy in America 129 (H. Reeve transl. 1961).  If the 
multitude of amicus briefs before us proves one thing, it is
that the American people are still at it.  Through their vol-
untary associations and charities, their elected representa-
tives and appointed officials, their police officers and men-
tal health professionals, they display that same energy and 
skill today in their efforts to address the complexities of the 
homelessness challenge facing the most vulnerable among 
us. 


Yes, people will disagree over which policy responses are 
best; they may experiment with one set of approaches only 
to find later another set works better; they may find certain 
responses more appropriate for some communities than 
others. But in our democracy, that is their right.  Nor can 
a handful of federal judges begin to “match” the collective 
wisdom the American people possess in deciding “how best 
to handle” a pressing social question like homelessness. 
Robinson, 370 U. S., at 689 (White, J., dissenting).  The 







   
 


 


 


  
 


 
 


35 Cite as: 603 U. S. ____ (2024) 


Opinion of the Court 


Constitution’s Eighth Amendment serves many important
functions, but it does not authorize federal judges to wrest 
those rights and responsibilities from the American people 
and in their place dictate this Nation’s homelessness policy.
The judgment below is reversed, and the case is remanded
for further proceedings consistent with this opinion. 


It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 


No. 23–175 


CITY OF GRANTS PASS, OREGON, PETITIONER v. 
GLORIA JOHNSON, ET AL., ON BEHALF 


OF THEMSELVES AND ALL OTHERS 
SIMILARLY SITUATED 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 


[June 28, 2024]


 JUSTICE THOMAS, concurring. 
I join the Court’s opinion in full because it correctly re-


jects the respondents’ claims under the Cruel and Unusual
Punishments Clause. As the Court observes, that Clause 
“focuses on the question what method or kind of punish-
ment a government may impose after a criminal convic-
tion.” Ante, at 16 (internal quotation marks omitted).  The 
respondents, by contrast, ask whether Grants Pass “may 
criminalize particular behavior in the first place.”  Ibid. I 
write separately to make two additional observations about 
the respondents’ claims.


First, the precedent that the respondents primarily rely 
upon, Robinson v. California, 370 U. S. 660 (1962), was 
wrongly decided.  In Robinson, the Court held that the 
Cruel and Unusual Punishments Clause prohibits the en-
forcement of laws criminalizing a person’s status.  Id., at 
666. That holding conflicts with the plain text and history
of the Cruel and Unusual Punishments Clause. See ante, 
at 15–16.  That fact is unsurprising given that the Robinson 
Court made no attempt to analyze the Eighth Amendment’s 
text or discern its original meaning.  Instead, Robinson’s 
holding rested almost entirely on the Court’s understand-
ing of public opinion: The Robinson Court observed that “in 
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the light of contemporary human knowledge, a law which
made a criminal offense of . . . a disease [such as narcotics 
addiction] would doubtless be universally thought to be an
infliction of cruel and unusual punishment in violation of 
the Eighth and Fourteenth Amendments.”  370 U. S., at 
666. Modern public opinion is not an appropriate metric for 
interpreting the Cruel and Unusual Punishments Clause—
or any provision of the Constitution for that matter.


Much of the Court’s other Eighth Amendment precedents
make the same mistake. Rather than interpret our written
Constitution, the Court has at times “proclaim[ed] itself 
sole arbiter of our Nation’s moral standards,” Roper v. Sim-
mons, 543 U. S. 551, 608 (2005) (Scalia, J., dissenting), and
has set out to enforce “evolving standards of decency,” Trop 
v. Dulles, 356 U. S. 86, 101 (1958) (plurality opinion).  “In a 
system based upon constitutional and statutory text demo-
cratically adopted, the concept of ‘law’ ordinarily signifies 
that particular words have a fixed meaning.” Roper, 543 
U. S., at 629 (opinion of Scalia, J.).  I continue to believe 
that we should adhere to the Cruel and Unusual Punish-
ments Clause’s fixed meaning in resolving any challenge
brought under it. 


To be sure, we need not reconsider Robinson to resolve 
this case. As the Court explains, the challenged ordinances
regulate conduct, not status, and thus do not implicate Rob-
inson. Ante, at 20–21. Moreover, it is unclear what, if any, 
weight Robinson carries. The Court has not once applied 
Robinson’s interpretation of the Cruel and Unusual Pun-
ishments Clause.  And, today the Court rightly questions
the decision’s “persuasive force.” Ante, at 20. Still, rather 
than let Robinson’s erroneous holding linger in the back-
ground of our Eighth Amendment jurisprudence, we should
dispose of it once and for all.  In an appropriate case, the 
Court should certainly correct this error. 


Second, the respondents have not established that their 
claims implicate the Cruel and Unusual Punishments 
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Clause in the first place.  The challenged ordinances are en-
forced through the imposition of civil fines and civil park
exclusion orders, as well as through criminal trespass
charges. But, “[a]t the time the Eighth Amendment was
ratified, the word ‘punishment’ referred to the penalty im-
posed for the commission of a crime.” Helling v. McKinney, 
509 U. S. 25, 38 (1993) (THOMAS, J., dissenting); see ante, 
at 15–16. The respondents have yet to explain how the civil
fines and park exclusion orders constitute a “penalty im-
posed for the commission of a crime.” Helling, 509 U. S., at 
38. 


For its part, the Court of Appeals concluded that the 
Cruel and Unusual Punishments Clause governs these civil 
penalties because they can “later . . . become criminal of-
fenses.” 72 F. 4th 868, 890 (CA9 2023).  But, that theory 
rests on layer upon layer of speculation.  It requires reason-
ing that because violating one of the ordinances “could re-
sult in civil citations and fines, [and] repeat violators could 
be excluded from specified City property, and . . . violating
an exclusion order could subject a violator to criminal tres-
pass prosecution,” civil fines and park exclusion orders 
therefore must be governed by the Cruel and Unusual Pun-
ishments Clause. Id., at 926 (O’Scannlain, J., statement 
respecting denial of rehearing en banc) (emphasis added).
And, if this case is any indication, the possibility that a civil 
fine turns into a criminal trespass charge is a remote one. 
The respondents assert that they have been involuntarily 
homeless in Grants Pass for years, yet they have never re-
ceived a park exclusion order, much less a criminal trespass
charge. See ante, at 11. 


Because the respondents’ claims fail either way, the
Court does not address the merits of the Court of Appeals’ 
theory. See ante, at 16–17, and n. 4.  Suffice it to say, we 
have never endorsed such a broad view of the Cruel and 
Unusual Punishments Clause.  Both this Court and lower 
courts should be wary of expanding the Clause beyond its 
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text and original meaning. 
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SUPREME COURT OF THE UNITED STATES 


No. 23–175 


CITY OF GRANTS PASS, OREGON, PETITIONER v. 
GLORIA JOHNSON, ET AL., ON BEHALF 


OF THEMSELVES AND ALL OTHERS 
SIMILARLY SITUATED 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 


[June 28, 2024] 


JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and 
JUSTICE JACKSON join, dissenting. 


Sleep is a biological necessity, not a crime.  For some peo-
ple, sleeping outside is their only option.  The City of Grants 
Pass jails and fines those people for sleeping anywhere in 
public at any time, including in their cars, if they use as
little as a blanket to keep warm or a rolled-up shirt as a
pillow. For people with no access to shelter, that punishes 
them for being homeless. That is unconscionable and un-
constitutional. Punishing people for their status is “cruel 
and unusual” under the Eighth Amendment.  See Robinson 
v. California, 370 U. S. 660 (1962). 


Homelessness is a reality for too many Americans.  On 
any given night, over half a million people across the coun-
try lack a fixed, regular, and adequate nighttime residence.
Many do not have access to shelters and are left to sleep in 
cars, sidewalks, parks, and other public places. They expe-
rience homelessness due to complex and interconnected is-
sues, including crippling debt and stagnant wages; domes-
tic and sexual abuse; physical and psychiatric disabilities; 
and rising housing costs coupled with declining affordable 
housing options. 
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At the same time, States and cities face immense chal-
lenges in responding to homelessness.  To address these 
challenges and provide for public health and safety, local
governments need wide latitude, including to regulate 
when, where, and how homeless people sleep in public.  The 
decision below did, in fact, leave cities free to punish “litter-
ing, public urination or defecation, obstruction of roadways, 
possession or distribution of illicit substances, harassment, 
or violence.” App. to Pet. for Cert. 200a.  The only question 
for the Court today is whether the Constitution permits 
punishing homeless people with no access to shelter for 
sleeping in public with as little as a blanket to keep warm. 


It is possible to acknowledge and balance the issues fac-
ing local governments, the humanity and dignity of home-
less people, and our constitutional principles.  Instead, the 
majority focuses almost exclusively on the needs of local 
governments and leaves the most vulnerable in our society 
with an impossible choice: Either stay awake or be arrested. 
The Constitution provides a baseline of rights for all Amer-
icans rich and poor, housed and unhoused. This Court must 
safeguard those rights even when, and perhaps especially
when, doing so is uncomfortable or unpopular. Otherwise, 
“the words of the Constitution become little more than good 
advice.” Trop v. Dulles, 356 U. S. 86, 104 (1958) (plurality 
opinion). 


I 
The causes, consequences, and experiences of homeless-


ness are complex and interconnected.  The majority paints
a picture of “cities across the American West” in “crisis”
that are using criminalization as a last resort.  Ante, at 1. 
That narrative then animates the majority’s reasoning.
This account, however, fails to engage seriously with the
precipitating causes of homelessness, the damaging effects 
of criminalization, and the myriad legitimate reasons peo-
ple may lack or decline shelter. 
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A 
Over 600,000 people experience homelessness in America


on any given night, meaning that they lack “a fixed, regu-
lar, and adequate nighttime residence.” Dept. of Housing 
and Urban Development, T. de Sousa et al., The 2023 An-
nual Homeless Assessment Report to Congress 4 (2023
AHAR).  These people experience homelessness in different 
ways. Although 6 in 10 are able to secure shelter beds, the
remaining 4 in 10 are unsheltered, sleeping “in places not 
meant for human habitation,” such as sidewalks, aban-
doned buildings, bus or train stations, camping grounds,
and parked vehicles.  See id., at 2. “Some sleep alone in
public places, without any physical structures (like tents or
shacks) or connection to services.  Others stay in encamp-
ments, which generally refer to groups of people living sem-
ipermanently in tents or other temporary structures in a 
public space.” Brief for California as Amicus Curiae 6 (Cal-
ifornia Brief ) (citation omitted). This is in part because 
there has been a national “shortage of 188,000 shelter beds 
for individual adults.” Brief for Service Providers as Amici 
Curiae 8 (Service Providers Brief ). 


People become homeless for many reasons, including
some beyond their control.  “[S]tagnant wages and the lack
of affordable housing” can mean some people are one unex-
pected medical bill away from being unable to pay rent.
Brief for Public Health Professionals and Organizations as 
Amici Curiae 3. Every “$100 increase in median rental
price” is “associated with about a 9 percent increase in the 
estimated homelessness rate.”  GAO, A. Cackley, Homeless-
ness: Better HUD Oversight of Data Collection Could Im-
prove Estimates of Homeless Populations 30 (GAO–20–433,
2020). Individuals with disabilities, immigrants, and vet-
erans face policies that increase housing instability.  See 
California Brief 7. Natural disasters also play a role, in-
cluding in Oregon, where increasing numbers of people 
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“have lost housing because of climate events such as ex-
treme wildfires across the state, floods in the coastal areas, 
[and] heavy snowstorms.” 2023 AHAR 52.  Further, “men-
tal and physical health challenges,” and family and domes-
tic “violence and abuse” can be precipitating causes of 
homelessness.  California Brief 7. 


People experiencing homelessness are young and old, live 
in families and as individuals, and belong to all races, cul-
tures, and creeds. Given the complex web of causes, it is
unsurprising that the burdens of homelessness fall dispro-
portionately on the most vulnerable in our society.  People
already in precarious positions with mental and physical 
health, trauma, or abuse may have nowhere else to go if 
forced to leave their homes.  Veterans, victims of domestic 
violence, teenagers, and people with disabilities are all at 
an increased risk of homelessness.  For veterans, “those 
with a history of mental health conditions, including post-
traumatic stress disorder (PTSD) . . . are at greater risk of
homelessness.”  Brief for American Psychiatric Association 
et al. as Amici Curiae 6. For women, almost 60% of those 
experiencing homelessness report that fleeing domestic vi-
olence was the “immediate cause.” Brief for Advocates for 
Survivors of Gender-Based Violence as Amici Curiae 9.  For 
young people, “family dysfunction and rejection, sexual
abuse, juvenile legal system involvement, ‘aging out’ of the
foster care system, and economic hardship” make them par-
ticularly vulnerable to homelessness. Brief for Juvenile 
Law Center et al. as Amici Curiae 2.  For American Indians, 
“policies of removal and resettlement in tribal lands” have 
caused displacement, resulting in “a disproportionately 
high rate of housing insecurity and unsheltered homeless-
ness.” Brief for StrongHearts Native Helpline et al. as 
Amici Curiae 10, 24. For people with disabilities, “[l]ess 
than 5% of housing in the United States is accessible for 
moderate mobility disabilities, and less than 1% is accessi-
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ble for wheelchair use.”  Brief for Disability Rights Educa-
tion and Defense Fund et al. as Amici Curiae 2 (Disability
Rights Brief ). 


B 
States and cities responding to the homelessness crisis


face the difficult task of addressing the underlying causes 
of homelessness while also providing for public health and 
safety. This includes, for example, dealing with the hazards
posed by encampments, such as “a heightened risk of dis-
ease associated with living outside without bathrooms or
wash basins,” “deadly fires” from efforts to “prepare food 
and create heat sources,” violent crime, and drug distribu-
tion and abuse. California Brief 12. 


Local governments need flexibility in responding to
homelessness with effective and thoughtful solutions.  See 
infra, at 19–21. Almost all of these policy solutions are be-
yond the scope of this case. The only question here is
whether the Constitution permits criminalizing sleeping 
outside when there is nowhere else to go.  That question is
increasingly relevant because many local governments
have made criminalization a frontline response to home-
lessness. “[L]ocal measures to criminalize ‘acts of living’ ” 
by “prohibit[ing] sleeping, eating, sitting, or panhandling in
public spaces” have recently proliferated.  U. S. Interagency 
Council on Homelessness, Searching Out Solutions 1 
(2012).


Criminalizing homelessness can cause a destabilizing
cascade of harm. “Rather than helping people to regain 
housing, obtain employment, or access needed treatment 
and services, criminalization creates a costly revolving door 
that circulates individuals experiencing homelessness from
the street to the criminal justice system and back.”  Id., at 
6. When a homeless person is arrested or separated from
their property, for example, “items frequently destroyed in-
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clude personal documents needed for accessing jobs, hous-
ing, and services such as IDs, driver’s licenses, financial 
documents, birth certificates, and benefits cards; items re-
quired for work such as clothing and uniforms, bicycles, 
tools, and computers; and irreplaceable mementos.”  Brief 
for 57 Social Scientists as Amici Curiae 17–18 (Social Sci-
entists Brief ).  Consider Erin Spencer, a disabled Marine
Corps veteran who stores items he uses to make a living, 
such as tools and bike parts, in a cart. He was arrested 
repeatedly for illegal lodging.  Each time, his cart and be-
longings were gone once he returned to the sidewalk.  “[T]he
massive number of times the City or State has taken all I
possess leaves me in a vacuous déjà vu.”  Brief for National 
Coalition for Homeless Veterans et al. as Amici Curiae 28. 


Incarceration and warrants from unpaid fines can also
result in the loss of employment, benefits, and housing op-
tions. See Social Scientists Brief 13, 17 (incarceration and 
warrants can lead to “termination of federal health benefits 
such as Social Security, Medicare, or Medicaid,” the “loss of 
a shelter bed,” or disqualification from “public housing and 
Section 8 vouchers”).  Finally, criminalization can lead
homeless people to “avoid calling the police in the face of 
abuse or theft for fear of eviction from public space.”  Id., at 
27. Consider the tragic story of a homeless woman “who
was raped almost immediately following a police move-
along order that pushed her into an unfamiliar area in the
dead of night.” Id., at 26.  She described her hesitation in 
calling for help: “What’s the point?  If I called them, they
would have made all of us move [again].”  Ibid. 


For people with nowhere else to go, fines and jail time do
not deter behavior, reduce homelessness, or increase public 
safety. In one study, 91% of homeless people who were sur-
veyed “reported remaining outdoors, most often just moving 
two to three blocks away” when they received a move-along
order. Id., at 23. Police officers in these cities recognize as
much: “ ‘Look we’re not really solving anybody’s problem. 







  
 


  


 


 


 


 


 


 


 
 


 
 


  
 
 
 
 


 


7 Cite as: 603 U. S. ____ (2024) 


SOTOMAYOR, J., dissenting 


This is a big game of whack-a-mole.’ ”  Id., at 24.  Consider 
Jerry Lee, a Grants Pass resident who sleeps in a van.  Over 
the course of three days, he was woken up and cited six 
times for “camping in the city limits” just because he was 
sleeping in the van.  App. 99 (capitalization omitted). Lee 
left the van each time only to return later to sleep.  Police 
reports eventually noted that he “continues to disregard the 
city ordinance and returns to the van to sleep as soon as
police leave the area.  Dayshift needs to check on the van 
this morning and . . . follow up for tow.” Ibid. (same).


Shelter beds that are available in theory may be practi-
cally unavailable because of “restrictions based on gender, 
age, income, sexuality, religious practice, curfews that con-
flict with employment obligations, and time limits on 
stays.” Social Scientists Brief 22.  Studies have shown, 
however, that the “vast majority of those who are unshel-
tered would move inside if safe and affordable options were 
available.”  Service Providers Brief 8 (collecting studies). 
Consider CarrieLynn Hill.  She cannot stay at Gospel Res-
cue Mission, the only entity in Grants Pass offering tempo-
rary beds, because “she would have to check her nebulizer 
in as medical equipment and, though she must use it at 
least once every four hours, would not be able to use it in 
her room.” Disability Rights Brief 18.  Similarly, Debra 
Blake’s “disabilities prevent her from working, which 
means she cannot comply with the Gospel Rescue Mission’s
requirement that its residents work 40-hour work weeks.” 
Ibid. 


Before I move on, consider one last example of a Nashville
man who experienced homelessness for nearly 20 years.
When an outreach worker tried to help him secure housing,
the worker had difficulty finding him for his appointments
because he was frequently arrested for being homeless.  He 
was arrested 198 times and had over 250 charged citations,
all for petty offenses. The outreach worker made him a t-
shirt that read “Please do not arrest me, my outreach 
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worker is working on my housing.”  Service Providers Brief 
16. Once the worker was able to secure him stable housing, 
he “had no further encounters with the police, no citations,
and no arrests.” Ibid. 


These and countless other stories reflect the reality of
criminalizing sleeping outside when people have no other 
choice. 


II 
Grants Pass, a city of 38,000 people in southern Oregon,


adopted three ordinances (Ordinances) that effectively 
make it unlawful to sleep anywhere in public, including in
your car, at any time, with as little as a blanket or a rolled-
up shirt as a pillow. The Ordinances prohibit “[c]amping”
on “any sidewalk, street, alley, lane, public right of way, 
park, bench, or any other publicly-owned property or under 
any bridge or viaduct.”  Grants Pass, Ore. Municipal Code 
§5.61.030 (2024).  A “[c]ampsite” is defined as “any place
where bedding, sleeping bag, or other material used for bed-
ding purposes, or any stove or fire is placed, established, or 
maintained for the purposes of maintaining a temporary
place to live.”  §5.61.010(B).  Relevant here, the definition 
of “campsite” includes sleeping in “any vehicle.”  Ibid.  The 
Ordinances also prohibit camping in public parks, including 
the “[o]vernight parking” of any vehicle.  §6.46.090(B).1 


The City enforces these Ordinances with fines starting at
$295 and increasing to $537.60 if unpaid.  Once a person is 
cited twice for violating park regulations within a 1-year
period, city officers can issue an exclusion order barring
that person from the park for 30 days.  See §6.46.350. A 
—————— 


1 The City’s “sleeping” ordinance prohibits sleeping “on public side-
walks, streets, or alleyways at any time as a matter of individual and 
public safety.”  §5.61.020(A).  That ordinance is not before the Court to-
day because, after the only class representative with standing to chal-
lenge this ordinance died, the Ninth Circuit remanded to the District
Court “to determine whether a substitute representative is available as 
to that challenge alone.”  72 F. 4th 868, 884 (2023). 
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person who camps in a park after receiving that order com-
mits criminal trespass, which is punishable by a maximum 
of 30 days in jail and a $1,250 fine. Ore. Rev. Stat. §164.245
(2023); see §§161.615(3), 161.635(1)(c). 


In 2019, the Ninth Circuit held that “ ‘the Eighth Amend-
ment prohibits the imposition of criminal penalties for sit-
ting, sleeping, or lying outside on public property for home-
less individuals who cannot obtain shelter.’ ”  Martin v. 
Boise, 920 F. 3d 584, 616, cert. denied, 589 U. S. ___ (2019). 
Considering an ordinance from Boise, Idaho, that made it a 
misdemeanor to use “streets, sidewalks, parks, or public 
places” for “camping,” 920 F. 3d, at 603, the court concluded 
that “as long as there is no option of sleeping indoors, the 
government cannot criminalize indigent, homeless people 
for sleeping outdoors, on public property,” id., at 617. 


Respondents here, two longtime residents of Grants Pass
who are homeless and sleep in their cars, sued on behalf of
themselves and all other involuntarily homeless people in 
the City, seeking to enjoin enforcement of the Ordinances.
The District Court eventually certified a class and granted
summary judgment to respondents.  “As was the case in 
Martin, Grants Pass has far more homeless people than
‘practically available’ shelter beds.”  App. to Pet. for Cert. 
179a. The City had “zero emergency shelter beds,” and even 
counting the beds at the Gospel Rescue Mission (GRM),
which is “the only entity in Grants Pass that offers any sort
of temporary program for some class members,” “GRM’s 138 
beds would not be nearly enough to accommodate the at
least 602 homeless individuals in Grants Pass.”  Id., at 
179a–180a. Thus, “the only way for homeless people to le-
gally sleep on public property within the City is if they lay 
on the ground with only the clothing on their backs and 
without their items near them.”  Id., at 178a. 


The District Court entered a narrow injunction.  It con-
cluded that Grants Pass could “implement time and place 
restrictions for when homeless individuals may use their 







  
  


  


 


 
  


 


 


 


 
   


 


 
  


 


 


 


 
 


10 CITY OF GRANTS PASS v. JOHNSON 


SOTOMAYOR, J., dissenting 


belongings to keep warm and dry and when they must have 
their belonging[s] packed up.”  Id., at 199a. The City could
also “ban the use of tents in public parks,” as long as it did 
not “ban people from using any bedding type materials to
keep warm and dry while they sleep.”  Id., at 199a–200a. 
Further, Grants Pass could continue to “enforce laws that 
actually further public health and safety, such as laws re-
stricting littering, public urination or defecation, obstruc-
tion of roadways, possession or distribution of illicit sub-
stances, harassment, or violence.” Id., at 200a. 


The Ninth Circuit largely agreed that the Ordinances vi-
olated the Eighth Amendment because they punished peo-
ple who lacked “some place, such as [a] shelter, they can 
lawfully sleep.” 72 F. 4th 868, 894 (2023). It further nar-
rowed the District Court’s already-limited injunction.  The 
Ninth Circuit noted that, beyond prohibiting bedding, “the 
ordinances also prohibit the use of stoves or fires, as well as
the erection of any structures.”  Id., at 895. Because the 
record did not “establis[h that] the fire, stove, and structure 
prohibitions deprive homeless persons of sleep or ‘the most 
rudimentary precautions’ against the elements,” the court 
remanded for the District Court “to craft a narrower injunc-
tion recognizing Plaintiffs’ limited right to protection
against the elements, as well as limitations when a shelter 
bed is available.” Ibid. 


III 
The Eighth Amendment prohibits the infliction of “cruel


and unusual punishments.”  Amdt. 8 (Punishments 
Clause). This prohibition, which is not limited to medieval 
tortures, places “ ‘limitations’ on ‘the power of those en-
trusted with the criminal-law function of government.’ ”  
Timbs v. Indiana, 586 U. S. 146, 151 (2019).  The Punish-
ments Clause “circumscribes the criminal process in three 
ways: First, it limits the kinds of punishment that can be
imposed on those convicted of crimes; second, it proscribes 
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punishment grossly disproportionate to the severity of the 
crime; and third, it imposes substantive limits on what can 
be made criminal and punished as such.” Ingraham v. 
Wright, 430 U. S. 651, 667 (1977) (citations omitted). 


In Robinson v. California, this Court detailed one sub-
stantive limitation on criminal punishment.  Lawrence 
Robinson was convicted under a California statute for 
“ ‘be[ing] addicted to the use of narcotics’ ” and faced a man-
datory 90-day jail sentence. 370 U. S., at 660.  The Califor-
nia statute did not “punis[h] a person for the use of narcot-
ics, for their purchase, sale or possession, or for antisocial 
or disorderly behavior resulting from their administration.” 
Id., at 666.  Instead, it made “the ‘status’ of narcotic addic-
tion a criminal offense, for which the offender may be pros-
ecuted ‘at any time before he reforms.’ ”  Ibid. 


The Court held that, because it criminalized the “ ‘status’ 
of narcotic addiction,” ibid., the California law “inflict[ed] a 
cruel and unusual punishment in violation” of the Punish-
ments Clause, id., at 667.  Importantly, the Court did not 
limit that holding to the status of narcotic addiction alone. 
It began by reasoning that the criminalization of the “men-
tally ill, or a leper, or [those] afflicted with a venereal dis-
ease” “would doubtless be universally thought to be an in-
fliction of cruel and unusual punishment.”  Id., at 666. It 
extended that same reasoning to the status of being an ad-
dict, because “narcotic addiction is an illness” “which may
be contracted innocently or involuntarily.” Id., at 667. 


Unlike the majority, see ante, at 15–17, the Robinson 
Court did not rely on the harshness of the criminal penalty 
itself. It understood that “imprisonment for ninety days is
not, in the abstract, a punishment which is either cruel or
unusual.” 370 U. S., at 667.  Instead, it reasoned that, when 
imposed because of a person’s status, “[e]ven one day in
prison would be a cruel and unusual punishment.”  Ibid. 


Robinson did not prevent States from using a variety of 
tools, including criminal law, to address harmful conduct 
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related to a particular status.  The Court candidly recog-
nized the “vicious evils of the narcotics traffic” and acknowl-
edged the “countless fronts on which those evils may be le-
gitimately attacked.”  Id., at 667–668.  It left untouched the 
“broad power of a State to regulate the narcotic drugs traffic 
within its borders,” including the power to “impose criminal 
sanctions . . . against the unauthorized manufacture, pre-
scription, sale, purchase, or possession of narcotics,” and
the power to establish “a program of compulsory treatment
for those addicted to narcotics.” Id., at 664–665. 


This Court has repeatedly cited Robinson for the proposi-
tion that the “Eighth Amendment . . . imposes a substantive
limit on what can be made criminal and punished as such.” 
Rhodes v. Chapman, 452 U. S. 337, 346, n. 12 (1981); see 
also Gregg v. Georgia, 428 U. S. 153, 172 (1976) (joint opin-
ion of Stewart, Powell, and Stevens, JJ.) (“The substantive
limits imposed by the Eighth Amendment on what can be 
made criminal and punished were discussed in Robinson”). 
Though it casts aspersions on Robinson and mistakenly
treats it as an outlier, the majority does not overrule or re-
consider that decision.2  Nor does the majority cast doubt 
on this Court’s firmly rooted principle that inflicting “un-
necessary suffering” that is “grossly disproportionate to the 
severity of the crime” or that serves no “penological pur-
pose” violates the Punishments Clause. Estelle v. Gamble, 
429 U. S. 97, 103, and n. 7 (1976).  Instead, the majority
sees this case as requiring an application or extension of 
Robinson. The majority’s understanding of Robinson, how-
ever, is plainly wrong. 


—————— 
2 See ante, at 20 (“[N]o one has asked us to reconsider Robinson. Nor 


do we see any need to do so today”); but see ante, at 23 (gratuitously 
noting that Robinson “sits uneasily with the Amendment’s terms, origi-
nal meaning, and our precedents”).  The most important takeaway from 
these unnecessary swipes at Robinson is just that.  They are unneces-
sary. Robinson remains binding precedent, no matter how incorrectly
the majority applies it to these facts. 
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IV 
Grants Pass’s Ordinances criminalize being homeless.


The status of being homeless (lacking available shelter) is
defined by the very behavior singled out for punishment 
(sleeping outside).  The majority protests that the Ordi-
nances “do not criminalize mere status.”  Ante, at 21. Say-
ing so does not make it so.  Every shred of evidence points 
the other way. The Ordinances’ purpose, text, and enforce-
ment confirm that they target status, not conduct.  For 
someone with no available shelter, the only way to comply 
with the Ordinances is to leave Grants Pass altogether. 


A 
Start with their purpose.  The Ordinances, as enforced, 


are intended to criminalize being homeless.  The Grants 
Pass City Council held a public meeting in 2013 to “ ‘identify 
solutions to current vagrancy problems.’ ”  App. to Pet. for
Cert. 168a. The council discussed the City’s previous efforts 
to banish homeless people by “buying the person a bus 
ticket to a specific destination,” or transporting them to a 
different jurisdiction and “leaving them there.”  App. 113– 
114. That was unsuccessful, so the council discussed other 
ideas, including a “ ‘do not serve’ ” list or “a ‘most unwanted 
list’ made by taking pictures of the offenders . . . and then 
disseminating it to all the service agencies.” Id., at 121. 
The council even contemplated denying basic services such 
as “food, clothing, bedding, hygiene, and those types of 
things.” Ibid. 


The idea was deterrence, not altruism.  “[U]ntil the pain
of staying the same outweighs the pain of changing, people
will not change; and some people need an external source
to motivate that needed change.” Id., at 119.  One coun-
cilmember opined that “[m]aybe they aren’t hungry enough 
or cold enough . . . to make a change in their behavior.” Id., 
at 122. The council president summed up the goal suc-
cinctly: “ ‘[T]he point is to make it uncomfortable enough for 







  
  


  


 


  
  


   
 


 


 


 


 


 


  
 


  


 


 
 


14 CITY OF GRANTS PASS v. JOHNSON 


SOTOMAYOR, J., dissenting 


[homeless people] in our city so they will want to move on 
down the road.’ ”  Id., at 114.3 


One action item from this meeting was the “ ‘targeted en-
forcement of illegal camping’ ” against homeless people. 
App. to Pet. for Cert. 169a.  “The year following the [public
meeting] saw a significant increase in enforcement of the 
City’s anti-sleeping and anti-camping ordinances.  From 
2013 through 2018, the City issued a steady stream of tick-
ets under the ordinances.” 72 F. 4th, at 876–877. 


B 
Next consider the text.  The Ordinances by their terms 


single out homeless people.  They define “campsite” as “any 
place where bedding, sleeping bag, or other material used
for bedding purposes” is placed “for the purpose of main-
taining a temporary place to live.”  §5.61.010. The majority
claims that it “makes no difference whether the charged de-
fendant is homeless.”  Ante, at 20.  Yet the Ordinances do 
not apply unless bedding is placed to maintain a temporary 
place to live. Thus, “what separates prohibited conduct
from permissible conduct is a person’s intent to ‘live’ in pub-
lic spaces. Infants napping in strollers, Sunday afternoon 
picnickers, and nighttime stargazers may all engage in the 
same conduct of bringing blankets to public spaces [and
sleeping], but they are exempt from punishment because
they have a separate ‘place to live’ to which they presuma-


—————— 
3 The majority does not contest that the Ordinances, as enforced, are 


intended to target homeless people.  The majority observes, however, 
that the council also discussed other ways to handle homelessness in 
Grants Pass.  See ante, at 12, n. 1.  That is true.  Targeted enforcement
of the Ordinances to criminalize homelessness was only one solution dis-
cussed at the meeting.  See App. 131–132 (listing “[a]ctions to move for-
ward,” including increasing police presence, exclusion zones, “zero toler-
ance” signs, “do not serve” or “most unwanted” lists, trespassing letters, 
and building a sobering center or youth center (internal quotation marks
omitted)). 
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bly intend to return.” Brief for Criminal Law and Punish-
ment Scholars as Amici Curiae 12. 


Put another way, the Ordinances single out for punish-
ment the activities that define the status of being homeless. 
By most definitions, homeless individuals are those that 
lack “a fixed, regular, and adequate nighttime residence.” 
42 U. S. C. §11434a(2)(A); 24 CFR §§582.5, 578.3 (2023). 
Permitting Grants Pass to criminalize sleeping outside 
with as little as a blanket permits Grants Pass to criminal-
ize homelessness.  “There is no . . . separation between be-
ing without available indoor shelter and sleeping in pub-
lic—they are opposite sides of the same coin.”  Brief for 
United States as Amicus Curiae 25.  The Ordinances use 
the definition of “campsite” as a proxy for homelessness be-
cause those lacking “a fixed, regular, and adequate 
nighttime residence” are those who need to sleep in public
to “maintai[n] a temporary place to live.”   


Take the respondents here, two longtime homeless resi-
dents of Grants Pass who sleep in their cars.  The Ordi-
nances define “campsite” to include “any vehicle.” 
§5.61.010(B). For respondents, the Ordinances as applied 
do not criminalize any behavior or conduct related to en-
campments (such as fires or tents). Instead, the Ordinances 
target respondents’ status as people without any other form 
of shelter. Under the majority’s logic, cities cannot crimi-
nalize the status of being homeless, but they can criminal-
ize the conduct that defines that status.  The Constitution 
cannot be evaded by such formalistic distinctions. 


The Ordinances’ definition of “campsite” creates a situa-
tion where homeless people necessarily break the law just 
by existing. “[U]nsheltered people have no private place to 
survive, so they are virtually guaranteed to violate these 
pervasive laws.” S. Rankin, Hiding Homelessness: The 
Transcarceration of Homelessness, 109 Cal. L. Rev. 559, 
561 (2021); see also Disability Rights Brief 2 (“[T]he mem-
bers of Grants Pass’s homeless community do not choose to 
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be homeless.  Instead, in a city with no public shelters, they 
have no alternative but to sleep in parks or on the street”). 
Every human needs to sleep at some point.  Even if home-
less people with no available shelter options can exist for a 
few days in Grants Pass without sleeping, they eventually
must leave or be criminally punished.


The majority resists this understanding, arguing that the
Ordinances criminalize the conduct of being homeless in 
Grants Pass while sleeping with as little as a blanket. 
Therefore, the argument goes, “[r]ather than criminalize
mere status, Grants Pass forbids actions.” Ante, at 20. 
With no discussion about what it means to criminalize “sta-
tus” or “conduct,” the majority’s analysis consists of a few 
sentences repeating its conclusion again and again in hopes 
that it will become true.  See ante, at 20–21 (proclaiming 
that the Ordinances “forbi[d] actions” “[r]ather than crimi-
nalize mere status”; and that they “do not criminalize mere
status”). The best the majority can muster is the following 
tautology: The Ordinances criminalize conduct, not pure
status, because they apply to conduct, not status.


The flaw in this conclusion is evident.  The majority coun-
tenances the criminalization of status as long as the City 
tacks on an essential bodily function—blinking, sleeping, 
eating, or breathing. That is just another way to ban the 
person. By this logic, the majority would conclude that the 
ordinance deemed unconstitutional in Robinson criminaliz-
ing “being an addict” would be constitutional if it criminal-
ized “being an addict and breathing.”  Or take the example 
in Robinson: “Even one day in prison would be a cruel and 
unusual punishment for the ‘crime’ of having a common 
cold.” 370 U. S., at 667.  According to the majority, although
it is cruel and unusual to punish someone for having a com-
mon cold, it is not cruel and unusual to punish them for 
sniffling or coughing because of that cold.  See Manning v. 
Caldwell, 930 F. 3d 264, 290 (CA4 2019) (Wilkinson, J., dis-
senting) (“In the rare case where the Eighth Amendment 
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was found to invalidate a criminal law, the law in question 
sought to punish persons merely for their need to eat or
sleep, which are essential bodily functions.  This is simply 
a variation of Robinson’s command that the state identify
conduct in crafting its laws, rather than punish a person’s 
mere existence” (citation omitted)). 


C 
The Ordinances are enforced exactly as intended: to crim-


inalize the status of being homeless.  City officials sought
to use the Ordinances to drive homeless people out of town.
See supra, at 13–14. The message to homeless residents is 
clear. As Debra Blake, a named plaintiff who passed away
while this case was pending, see n. 1, supra, shared: 


“I have been repeatedly told by Grants Pass police
that I must ‘move along’ and that there is nowhere in 
Grants Pass that I can legally sit or rest.  I have been 
repeatedly awakened by Grants Pass police while 
sleeping and told that I need to get up and move.  I have 
been told by Grants Pass police that I should leave 
town. 


Because I have no choice but to live outside and have 
no place else to go, I have gotten tickets, fines and have 
been criminally prosecuted for being homeless.”  App.
180–181. 


Debra Blake’s heartbreaking message captures the cruelty 
of criminalizing someone for their status: “I am afraid at all
times in Grants Pass that I could be arrested, ticketed and 
prosecuted for sleeping outside or for covering myself with 
a blanket to stay warm.” Id., at 182.  So, at times, when she 
could, Blake “slept outside of the city.”  Ibid.  Blake, who 
was disabled, unemployed, and elderly, “owe[d] the City of 
Grants Pass more than $5000 in fines for crimes and viola-
tions related directly to [her] involuntary homelessness and 
the fact that there is no affordable housing or emergency 
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shelters in Grants Pass where [she could] stay.”  Ibid. 
Another homeless individual was found outside a non-


profit “in severe distress outside in the frigid air.” Id., at 
109. “[H]e could not breathe and he was experiencing acute 
pain,” and he “disclosed fear that he would be arrested and 
trespassed again for being outside.” Ibid. Another, Carri-
eLynn Hill, whose story you read earlier, see supra, at 7, 
was ticketed for “lying down on a friend’s mat” and “lying
down under a tarp to stay warm.” App. 134.  She was “con-
stantly afraid” of being “cited and arrested for being outside
in Grants Pass.” Ibid. She is unable to stay at the only 
shelter in the City because she cannot keep her nebulizer,
which she needs throughout the night, in her room. So she 
does “not know of anywhere in the city of Grants Pass 
where [she] can safely sleep or rest without being arrested, 
trespassed, or moved along.”  Id., at 135.  As she put it: “The
only way I have figured out how to get by is try to stay out
of sight and out of mind.” Ibid. Stories like these fill the 
record and confirm the City’s success in targeting the status
of being homeless.


The majority proclaims, with no citation, that “it makes
no difference whether the charged defendant is homeless, a
backpacker on vacation passing through town, or a student 
who abandons his dorm room to camp out in protest.”  Ante, 
at 20. That describes a fantasy.  In reality, the deputy chief 
of police operations acknowledged that he was not aware of
“any non-homeless person ever getting a ticket for illegal
camping in Grants Pass.”  Tr. of Jim Hamilton in Blake v. 
Grants Pass, No. 1:18–cr–01823 (D Ore., Oct. 16, 2019),
ECF Doc. 63–4, p. 16.  Officers testified that “laying on a 
blanket enjoying the park” would not violate the ordi-
nances, ECF Doc. 63–7, at 2; and that bringing a sleeping 
bag to “look at stars” would not be punished, ECF Doc. 63–
5, at 5. Instead, someone violates the Ordinance only if he 
or she does not “have another home to go to.” Id., at 6. That 
is the definition of being homeless.  The majority does not 
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contest any of this.  So much for the Ordinances applying to 
backpackers and students. 


V 
Robinson should squarely resolve this case.  Indeed, the 


majority seems to agree that an ordinance that fined and
jailed “homeless” people would be unconstitutional. See 
ante, at 21 (disclaiming that the Ordinances “criminalize
mere status”). The majority resists a straightforward ap-
plication of Robinson by speculating about policy consider-
ations and fixating on extensions of the Ninth Circuit’s nar-
row rule in Martin. 


The majority is wrong on all accounts.  First, no one con-
tests the power of local governments to address homeless-
ness. Second, the majority overstates the line-drawing 
problems that this case presents.  Third, a straightforward 
application of Robinson does not conflict with Powell v. 
Texas, 392 U. S. 514 (1968).  Finally, the majority draws the 
wrong message from the various amici requesting this
Court’s guidance. 


A 
No one contests that local governments can regulate the


time, place, and manner of public sleeping pursuant to their 
power to “enact regulations in the interest of the public 
safety, health, welfare or convenience.” Schneider v. State 
(Town of Irvington), 308 U. S. 147, 160 (1939).  This power
includes controlling “the use of public streets and side-
walks, over which a municipality must rightfully exercise a
great deal of control in the interest of traffic regulation and 
public safety.” Shuttlesworth v. Birmingham, 394 U. S. 
147, 152 (1969).  When exercising that power, however, reg-
ulations still “may not abridge the individual liberties se-
cured by the Constitution.”  Schneider, 308 U. S., at 160. 


The Ninth Circuit in Martin provided that “an ordinance 
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violates the Eighth Amendment insofar as it imposes crim-
inal sanctions against homeless individuals for sleeping 
outdoors, on public property, when no alternative shelter is
available to them.” 920 F. 3d, at 604.  Martin was narrow.4 


Consider these qualifications: 


“[O]ur holding does not cover individuals who do have 
access to adequate temporary shelter, whether because 
they have the means to pay for it or because it is real-
istically available to them for free, but who choose not 
to use it. Nor do we suggest that a jurisdiction with 
insufficient shelter can never criminalize the act of 
sleeping outside.  Even where shelter is unavailable, an 
ordinance prohibiting sitting, lying, or sleeping outside 
at particular times or in particular locations might well 
be constitutionally permissible.  So, too, might an ordi-
nance barring the obstruction of public rights of way or 
the erection of certain structures.”  Id., at 617, n. 8 (ci-
tation omitted). 


Upholding Martin does not call into question all the other
tools that a city has to deal with homelessness.  “Some cities 
have established approved encampments on public prop-
erty with security, services, and other resources; others 
have sought to impose geographic and time-limited bans on
public sleeping; and others have worked to clear and clean 
particularly dangerous encampments after providing notice
and reminders to those who lived there.”  California Brief 
14. Others might “limit the use of fires, whether for cooking
or other purposes” or “ban (or enforce already-existing bans 
on) particular conduct that negatively affects other people, 
including harassment of passersby, illegal drug use, and lit-
tering.” Brief for Maryland et al. as Amici Curiae 12. All 


—————— 
4 Some district courts have since interpreted Martin broadly, relying


on it to enjoin time, place, and manner restrictions on camping outside. 
See ante, at 7–10, 28–29.  This Court is not asked today to consider any
of these interpretations or extensions of Martin. 
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of these tools remain available to localities seeking to ad-
dress homelessness within constitutional bounds. 


B 
The scope of this dispute is narrow. Respondents do not


challenge the City’s “restrictions on the use of tents or other 
camping gear,” “encampment clearances,” “time and place
restrictions on sleeping outside,” or “the imposition of fines
or jail time on homeless people who decline accessible shel-
ter options.” Brief for Respondents 18.


That means the majority does not need to answer most of 
the hypotheticals it poses.  The City’s hypotheticals, echoed
throughout the majority opinion, concern “violent crime, 
drug overdoses, disease, fires, and hazardous waste.”  Brief 
for Petitioner 47.  For the most part, these concerns are not 
implicated in this case. The District Court’s injunction, for
example, permits the City to prohibit “littering, public uri-
nation or defecation, obstruction of roadways, possession or
distribution of illicit substances, harassment, or violence.” 
App. to Pet. for Cert. 200a.  The majority’s framing of the
problem as one involving drugs, diseases, and fires instead 
of one involving people trying to keep warm outside with a 
blanket just provides the Court with cover to permit the
criminalization of homeless people. 


The majority also overstates the line-drawing problems 
that a baseline Eighth Amendment standard presents.
Consider the “unavoidable” “difficult questions” that dis-
combobulate the majority.  Ante, at 32–33.  Courts answer 
such factual questions every day.  For example, the major-
ity asks: “What does it mean to be ‘involuntarily’ homeless
with ‘no place to go’?”  Ibid. Martin’s answer was clear: It 
is when “ ‘there is a greater number of homeless individuals
in [a city] than the number of available beds [in shelters,]’ ” 
not including “individuals who do have access to adequate
temporary shelter, whether because they have the means 
to pay for it or because it is realistically available to them 
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for free.” 920 F. 3d, at 617, and n. 8. The District Court 
here found that Grants Pass had “zero emergency shelter 
beds” and that Gospel Rescue Mission’s “138 beds would not 
be nearly enough to accommodate the at least 602 homeless
individuals in Grants Pass.”  App. to Pet. for Cert. 179a– 
180a. The majority also asks: “[W]hat are people entitled 
to do and use in public spaces to ‘keep warm’ ”?  Ante, at 33. 
The District Court’s opinion also provided a clear answer:
They are permitted “bedding type materials to keep warm
and dry,” but cities can still “implement time and place re-
strictions for when homeless individuals . . . must have 
their belonging[s] packed up.”  App. to Pet. for Cert. 199a.
Ultimately, these are not metaphysical questions but fac-
tual ones. See, e.g., 42 U. S. C. §11302 (defining “homeless,” 
“homeless individual,” and “homeless person”); 24 CFR 
§582.5 (defining “[a]n individual or family who lacks a fixed,
regular, and adequate nighttime residence”).


Just because the majority can list difficult questions that 
require answers, see ante, at 33, n. 8, does not absolve fed-
eral judges of the responsibility to interpret and enforce the 
substantive bounds of the Constitution. The majority pro-
claims that this dissent “blinks the difficult questions.” 
Ante, at 32. The majority should open its eyes to available 
answers instead of throwing up its hands in defeat. 


C 
The majority next spars with a strawman in its discus-


sion of Powell v. Texas. The Court in Powell considered the 
distinction between status and conduct but could not agree
on a controlling rationale.  Four Justices concluded that 
Robinson covered any “condition [the defendant] is power-
less to change,” 392 U. S., at 567 (Fortas, J., dissenting),
and four Justices rejected that view.  Justice White, casting 
the decisive fifth vote, left the question open because the 
defendant had “made no showing that he was unable to stay 
off the streets on the night in question.” Id., at 554 (opinion 
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concurring in judgment).  So, in his view, it was “unneces-
sary to pursue at this point the further definition of the cir-
cumstances or the state of intoxication which might bar 
conviction of a chronic alcoholic for being drunk in a public 
place.” Id., at 553. 


This case similarly called for a straightforward applica-
tion of Robinson. The majority finds it telling that this dis-
sent “barely mentions” Justice Marshall’s opinion in Powell. 
Ante, at 32.5  The majority completely misses the point. 
Even Justice Marshall’s plurality opinion in Powell agreed
that Robinson prohibited enforcing laws criminalizing “a 
mere status.” 392 U. S., at 532.  The Powell Court consid-
ered a statute that criminalized voluntary conduct (getting
drunk) that could be rendered involuntary by a status (al-
coholism); here, the Ordinances criminalize conduct (sleep-
ing outside) that defines a particular status (homelessness).
So unlike the debate in Powell, this case does not turn on 
whether the criminalized actions are “ ‘involuntary’ or ‘oc-
casioned by’ ” a particular status.  Id., at 533 (Marshall, J., 
dissenting). For all the reasons discussed above, see supra,
at 13–19, these Ordinances criminalize status and are thus 
unconstitutional under any of the opinions in Powell. 


D 
The majority does not let the reader forget that “a large


number of States, cities, and counties” all “urg[ed] the 
Court to grant review.”  Ante, at 14; see also ante, at 9 (“An
exceptionally large number of cities and States have filed 
briefs in this Court”); ante, at 34 (noting the “multitude of 
—————— 


5 The majority claims that this dissent does not dispute that Robinson 
is “hard to square” with the Eighth Amendment’s “text and this Court’s
other precedents.”  Ante, at 32.  That is wrong.  See supra, at 12 (recog-
nizing Robinson’s well-established rule).  The majority also claims that 
this dissent “ignores Robinson’s own insistence that a different result 
would have obtained in that case if the law there had proscribed an act 
rather than status alone.”  Ante, at 32.  That too is wrong.  See supra, at 
11–12 (discussing Robinson’s distinction between status and conduct). 
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amicus briefs before us”); ante, at 14, n. 3 (listing certiorari-
stage amici). No one contests that States, cities, and coun-
ties could benefit from this Court’s guidance.  Yet the ma-
jority relies on these amici to shift the goalposts and focus
on policy questions beyond the scope of this case. It first 
declares that “[t]he only question we face is whether one 
specific provision of the Constitution . . . prohibits the en-
forcement of public-camping laws.”  Ante, at 31.  Yet it  
quickly shifts gears and claims that “the question this case 
presents is whether the Eighth Amendment grants federal 
judges primary responsibility for assessing those causes [of 
homelessness] and devising those responses.” Ante, at 34. 
This sleight of hand allows the majority to abdicate its re-
sponsibility to answer the first (legal) question by declining 
to answer the second (policy) one.


The majority cites various amicus briefs to amplify
Grants Pass’s belief that its homelessness crisis is intracta-
ble absent the ability to criminalize homelessness.  In so 
doing, the majority chooses to see only what it wants.  Many 
of those stakeholders support the narrow rule in Martin. 
See, e.g., Brief for City and County of San Francisco et al. 
as Amici Curiae 4 (“[U]nder the Eighth Amendment  . . . a 
local municipality may not prohibit sleeping—a biological
necessity—in all public spaces at all times and under all 
conditions, if there is no alternative space available in the 
jurisdiction for unhoused people to sleep”); Brief for City of 
Los Angeles as Amicus Curiae 1 (“The City agrees with the 
broad premise underlying the Martin and Johnson deci-
sions: when a person has no other place to sleep, sleeping 
at night in a public space should not be a crime leading to 
an arrest, criminal conviction, or jail”); California Brief 2–3 
(“[T]he Constitution does not allow the government to pun-
ish people for the status of being homeless.  Nor should it 
allow the government to effectively punish the status of be-
ing homeless by making it a crime in all events for someone 
with no other options to sleep outside on public property at 
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night”).
Even the Federal Government, which restricts some 


sleeping activities on park lands, see ante, at 7, has for 
nearly three decades “taken the position that laws prohib-
iting sleeping in public at all times and in all places violate
the Robinson principle as applied to individuals who have
no access to shelter.” Brief for United States as Amicus Cu-
riae 14. The same is true of States across the Nation.  See 
Brief for Maryland et al. as Amici Curiae 3–4 (“Taking 
these policies [criminalizing homelessness] off the table 
does not interfere with our ability to address homelessness
(including the effects of homelessness on surrounding com-
munities) using other policy tools, nor does it amount to an
undue intrusion on state sovereignty”).


Nothing in today’s decision prevents these States, cities,
and counties from declining to criminalize people for sleep-
ing in public when they have no available shelter.  Indeed, 
although the majority describes Martin as adopting an un-
workable rule, the elected representatives in Oregon codi-
fied that very rule.  See infra, at 26.  The majority does
these localities a disservice by ascribing to them a demand
for unfettered freedom to punish that many do not seek. 


VI 
The Court wrongly concludes that the Eighth Amend-


ment permits Ordinances that effectively criminalize being
homeless.  Grants Pass’s Ordinances may still raise a host 
of other legal issues. Perhaps recognizing the untenable 
position it adopts, the majority stresses that “many sub-
stantive legal protections and provisions of the Constitution 
may have important roles to play when States and cities 
seek to enforce their laws against the homeless.”  Ante, at 
31. That is true. Although I do not prejudge the merits of 
these other issues, I detail some here so that people experi-
encing homelessness and their advocates do not take the 
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Court’s decision today as closing the door on such claims.6 


A 
The Court today does not decide whether the Ordinances


are valid under a new Oregon law that codifies Martin. In 
2021, Oregon passed a law that constrains the ability of mu-
nicipalities to punish homeless residents for public sleep-
ing. “Any city or county law that regulates the acts of sit-
ting, lying, sleeping or keeping warm and dry outdoors on
public property that is open to the public must be objec-
tively reasonable as to time, place and manner with regards
to persons experiencing homelessness.” Ore. Rev. Stat. 
§195.530(2).  The law also grants persons “experiencing
homelessness” a cause of action to “bring suit for injunctive
or declaratory relief to challenge the objective reasonable-
ness” of an ordinance. §195.530(4).  This law was meant to 
“ ‘ensure that individuals experiencing homelessness are 
protected from fines or arrest for sleeping or camping on 
public property when there are no other options.’ ”  Brief in 
Opposition 35 (quoting Speaker T. Kotek, Hearing on H. B.
3115 before the House Committee on the Judiciary, 2021
Reg. Sess. (Ore., Mar. 9, 2021)).  The panel below already
concluded that “[t]he city ordinances addressed in Grants 
Pass will be superseded, to some extent,” by this new law. 
72 F. 4th, at 924, n. 7.  Courts may need to determine
whether and how the new law limits the City’s enforcement
of its Ordinances. 


B 
The Court today also does not decide whether the Ordi-


nances violate the Eighth Amendment’s Excessive Fines
Clause. That Clause separately “limits the government’s 


—————— 
6 The majority does not address whether the Eighth Amendment re-


quires a more particularized inquiry into the circumstances of the indi-
viduals subject to the City’s ordinances.  See Brief for United States as 
Amicus Curiae 27.  I therefore do not discuss that issue here. 
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power to extract payments, whether in cash or in kind, as
punishment for some offense.”  United States v. Bajakajian, 
524 U. S. 321, 328 (1998) (internal quotation marks omit-
ted). “The touchstone of the constitutional inquiry under 
the Excessive Fines Clause is the principle of proportional-
ity: The amount of the forfeiture must bear some relation-
ship to the gravity of the offense that it is designed to pun-
ish.” Id., at 334. 


The District Court in this case concluded that the fines 
here serve “no remedial purpose” but rather are “intended
to deter homeless individuals from residing in Grants
Pass.” App. to Pet. for Cert. 189a.  Because it concluded 
that the fines are punitive, it went on to determine that the 
fines are “ ‘grossly disproportionate to the gravity of the of-
fense’ ” and thus excessive.  Ibid. The Ninth Circuit de-
clined to consider this holding because the City presented 
“no meaningful argument on appeal regarding the exces-
sive fines issue.”  72 F. 4th, at 895.  On remand, the Ninth 
Circuit is free to consider whether the City forfeited its ap-
peal on this ground and, if not, whether this issue has 
merit. 


C 
Finally, the Court does not decide whether the Ordi-


nances violate the Due Process Clause.  “The Due Process 
Clauses of the Fifth and Fourteenth Amendments ensure 
that officials may not displace certain rules associated with 
criminal liability that are ‘so old and venerable,’ ‘ “so rooted 
in the traditions and conscience of our people[,] as to be
ranked as fundamental.” ’ ” Ante, at 15 (quoting Kahler v. 
Kansas, 589 U. S. 271, 279 (2020)).  The majority notes that
due process arguments in Robinson “may have made some 
sense.” Ante, at 19.  On that score, I agree.  “[H]istorically,
crimes in England and this country have usually required 
proof of some act (or actus reus) undertaken with some 
measure of volition (mens rea).” Ibid. “This view ‘took deep 
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and early root in American soil’ where, to this day, a crime
ordinarily arises ‘only from concurrence of an evil-meaning
mind with an evil-doing hand.’  Morissette v. United States, 
342 U. S. 246, 251–252 (1952).”  Ibid. Yet the law at issue 
in Robinson “was an anomaly, as it required proof of neither 
of those things.”  Ante, at 19. 


Relatedly, this Court has concluded that some vagrancy
laws are unconstitutionally vague. See, e.g., Kolender v. 
Lawson, 461 U. S. 352, 361–362 (1983) (invalidating Cali-
fornia law that required people who loiter or wander on the 
street to provide identification and account for their pres-
ence); Papachristou v. Jacksonville, 405 U. S. 156, 161–162 
(1972) (concluding that vagrancy law employing “ ‘archaic 
language’ ” in its definition was “void for vagueness”); ac-
cord, Desertrain v. Los Angeles, 754 F. 3d 1147, 1155–1157 
(CA9 2014) (holding that an ordinance prohibiting the use 
of a vehicle as “ ‘living quarters’ ” was void for vagueness be-
cause the ordinance did not define “living quarters”).  Other 
potentially relevant due process precedents abound.  See, 
e.g., Winters v. New York, 333 U. S. 507, 520 (1948) (“Where
a statute is so vague as to make criminal an innocent act, a
conviction under it cannot be sustained”); Chicago v. Mo-
rales, 527 U. S. 41, 57 (1999) (opinion of Stevens, J.) (inval-
idating ordinance that failed “to distinguish between inno-
cent conduct and conduct threatening harm”).


The Due Process Clause may well place constitutional 
limits on anti-homelessness ordinances.  See, e.g., Memorial 
Hospital v. Maricopa County, 415 U. S. 250, 263–264 (1974) 
(considering statute that denied people medical care de-
pending on duration of residency and concluding that “to 
the extent the purpose of the [statute] is to inhibit the im-
migration of indigents generally, that goal is constitution-
ally impermissible”); Pottinger v. Miami, 810 F. Supp. 1551,
1580 (SD Fla. 1992) (concluding that “enforcement of laws
that prevent homeless individuals who have no place to go
from sleeping” might also unconstitutionally “burde[n] 
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their right to travel”); see also ante, at 21, n. 5 (noting that 
these Ordinances “may implicate due process and our prec-
edents regarding selective prosecution”). 


D 
The Ordinances might also implicate other legal issues. 


See, e.g., Trop, 356 U. S., at 101 (plurality opinion) (con-
cluding that a law that banishes people threatens “the total
destruction of the individual’s status in organized society”);
Brief for United States as Amicus Curiae 21 (describing the
Ordinances here as “akin to a form of banishment, a meas-
ure that is now generally recognized as contrary to our Na-
tion’s legal tradition”); Lavan v. Los Angeles, 693 F. 3d 
1022, 1029 (CA9 2012) (holding that a city violated home-
less plaintiffs’ Fourth Amendment rights by seizing and de-
stroying property in an encampment, because “[v]iolation of 
a City ordinance does not vitiate the Fourth Amendment’s
protection of one’s property”).


The Court’s misstep today is confined to its application of 
Robinson. It is quite possible, indeed likely, that these and 
similar ordinances will face more days in court. 


* * * 
Homelessness in America is a complex and heartbreaking 


crisis. People experiencing homelessness face immense 
challenges, as do local and state governments.  Especially
in the face of these challenges, this Court has an obligation
to apply the Constitution faithfully and evenhandedly. 


The Eighth Amendment prohibits punishing homeless-
ness by criminalizing sleeping outside when an individual 
has nowhere else to go.  It is cruel and unusual to apply any 
penalty “selectively to minorities whose numbers are few, 
who are outcasts of society, and who are unpopular, but 
whom society is willing to see suffer though it would not 
countenance general application of the same penalty across
the board.” Furman v. Georgia, 408 U. S. 238, 245 (1972) 







  
  


  


 


  


 


 
 


 
 


 


 


  
 


30 CITY OF GRANTS PASS v. JOHNSON 


SOTOMAYOR, J., dissenting 


(Douglas, J., concurring).
I remain hopeful that our society will come together “to


address the complexities of the homelessness challenge fac-
ing the most vulnerable among us.” Ante, at 34.  That re-
sponsibility is shared by those vulnerable populations, the 
States and cities in which they reside, and each and every
one of us. “It is only after we begin to see a street as our 
street, a public park as our park, a school as our school, that 
we can become engaged citizens, dedicating our time and
resources for worthwhile causes.”  M. Desmond, Evicted:  
Property and Profit in the American City 294 (2016). 


This Court, too, has a role to play in faithfully enforcing 
the Constitution to prohibit punishing the very existence of 
those without shelter.  I remain hopeful that someday in
the near future, this Court will play its role in safeguarding 
constitutional liberties for the most vulnerable among us.
Because the Court today abdicates that role, I respectfully
dissent. 





