RESOLUTION NO. 84-16

A RESOLUTION ACCEPTING THE DONATION OF
PROPERTY FROM DANIELA F. CUSACK FOR A PUBLIC
PURPOSE TO THE CITY OF COLORADO SPRINGS

WHEREAS, the City of Colorado Springs (City”) is the fee owner of certain real
property located in the West %2 of the SE % of Section 26, T.13 S., R.68 W.,, of the Sixth
Principal Meridian, in Ute Pass, west of Colorado Springs, and near the town of
Cascade, Colorado. See Exhibit A, map depiction of the subject area; and

WHEREAS, Mark Cusack filed an action in the District Court of El Paso County,
Colorado (1) for declaratory relief against the City, and (2) for adverse possession and a
a decree quieting title, as against Daniela Cusack, to a parcel of land located in the same
W12 of the SE% of Section 26, Township 13 South, Range 68 West, Sixth Principal
Meridian, where the City owns certain property. The lawsuit title is: Mark E. Cusack v.
Daniela F. Cusack and the City of Colorado Springs, a Municipal Corporation, El Paso
County Dist. Court, Case No. 2013CV32158 (“the Lawsuit”); and

WHEREAS, the property at issue in the Lawsuit is a 2.07 acre, more or less,
rectangular tract located adjacent to Highway 24, and between land owned by the City,
legally described in Section 1 below (“Property”). See Exhibit A, tract of land depicted
as “Donated Property;” and

WHEREAS, the parties to the Lawsuit recognized the uncertainties and
expense of litigation and therefore desired to settle, adjust, and compromise the claims
and disputes between them. The settlement includes the acquisition of the Donated
Property by the City of Colorado Springs, which necessarily requires the approval of the
settlement terms set forth in the parties Settlement Agreement attached hereto as
Exhibit B; and

WHEREAS, Daniela F. Cusack, through an executed Quitclaim Deed, desires to
donate the Property to the City of Colorado Springs; and

WHEREAS, Appraiser Bill Park was initially retained by Daniela Cusack to
perform an independent appraisal of the Property. Subsequently, Mr. Parks conducted
the appraisal on behalf of Mark Cusack without object from Daniela Cusack. Mr. Park
valued the Property at $18,500.00. See Exhibit B, Bill Park Appraisal attached hereto.

WHEREAS, Mark Cusack signed a separate Quitclaim Deed assigning all his
interest and rights in the Property to the City of Colorado Springs; and

WHEREAS, the Colorado Springs Utilities support the donation of the Property
and acceptance of the Property into City ownership to protect its vested interest in the
utilities, water source, delivery system routed to and located on the Property; and



WHEREAS, Colorado Springs Utilities recommends authorization and approval
for the City’s Real Estate Services Manager to enter into a contract, subject to the
terms, conditions and restrictions listed below, for donation of the Property to the City of
Colorado Springs; and

WHEREAS, Pursuant to Section 4.4 of Chapter 4 of The City of Colorado
Springs Procedure Manual for the Acquisition and Disposition of Real Property Interest
requires the City Council to accept a donation of land for public purpose, if the property
owner elects to report the donation to the Internal Revenue Service; and

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF COLORADO SPRINGS

Section 1. The Property that is donated to the City of Colorado Springs by
Quitclaim Deed is an unimproved tract of land containing 2.07 acres, more or less, and
legally described, as follows:

A part of the W'z of the SE¥% of Section 26, T. 13 S., R. 68
W. of the 6th P. M., more particularly described as follows:
Commencing at a point whence the NE corner of the NW1%
of the SE of said Section 26 bears N. 47° 26’ E. 1,029 ft.:
the point of beginning for the parcel of land to be hereby
described. From the point of beginning; thence S. 4° 00’ E.
470 feet to a point on the eastern boundary of the tract
remaining in the possession of the Cascade Town Company
as described in Book 893, Page 382; thence S. 86° 00' W. a
distance of 225 feet to a point on the Western boundary of
said tract; thence N. 4° 00’ W. 450 feet more of less to the
northwest corner of said tract; thence easterly 230 feet more
or less to the point of beginning. See Exhibit A.

Section 2. City Council finds that the property serves the City of Colorado
Springs’ vested interest in the utilities, water source, delivery system routed to and
located on the Property.

Section 3. In accord with The City of Colorado Springs Procedure Manual for the
Acquisition and Disposition of Real Property Interest, Chapter 4, Section 4.4, City
Council hereby accepts the donation of the Property to the City of Colorado Springs and
the terms of the parties Settlement Agreement.

Section 4. In accord with Section 7.7.1802 of the Code of the City of Colorado
Springs 2001, as amended, the City’s Real Estate Services Manager is authorized to
execute all documents necessary to complete, receive, and acknowledge the real estate
donation with Daniela F. Cusack and/or Mark Cusack, and if applicable, execute any
documentation required by the Internal Revenue Service to evidence the charitable
contribution.



ATTEST: \\\ ?\ ’-//
S s"'éo' ’7-'//-/-;
T O oG 2
§ © ._-e\) o @ = 6\.-_ o ?/_
S\ }YoSEAL ! =
=a S =5 WS
- . @ =
Sarah B. JohnsorgCi ty AeEk> $
e \\\
4, 0L ora°

W
& //mm\\\\\\\\




SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreement") is made and entered into as
of July 1, 2016, by and between MARK E. CUSACK (“Mark Cusack”), DANIELA FRANCIS CUSACK
a/k/a DANIELA F. CUSACK (“Daniela Cusack”), and THE CITY OF COLORADO SPRINGS, a municipal
corporation (“the City”), and supersedes the Mediated Settlement Agreement entered into by
and among the Parties on August 29, 2014. Hereinafter, Mark Cusack, Daniela Cusack and the
City shall be referred to jointly as "the Parties" and individually as “Party”. This Agreement and
all deeds, licenses, and easements required herein shall become effective upon City Council’s

approval of the terms and the land acquisition of the property described in paragraphs B and 1.2
of this Agreement.

RECITALS

This Agreement is entered into with reference to the following facts:

A. Mark Cusack filed an action in the District Court of El Paso County, Colorado (1)
for declaratory relief against the City, and (2) for a decree quieting title, as against Daniela Cusack,
to a parcel of land located in the W of the SE% of Section 26, Township 13 South, Range 68
West, Sixth Principal Meridian, Colorado located in Ute Pass, west of Colorado Springs, Colorado,
and near the town of Cascade, Colorado. The lawsuit title is: Mark E. Cusack v. Daniela F. Cusack

and the City of Colorado Springs, a Municipal Corporation, El Paso County Dist. Court, Case No.
2013CV32158 (“the Lawsuit”).

B. The property in dispute in the Lawsuit is an unimproved parcel containing 2.02
acres, more or less, and is legally described as follows:

A part of the W of the SE% of Section 26, T. 13 S., R. 68 W. of the
6th P. M., more particularly described as follows: Commencing at
a point whence the NE corner of the NW¥% of the SE% of said
Section 26 bears N. 47° 26’ E. 1,029 ft. ; the point of beginning for
the parcel of land to be hereby described. From the point of
beginning; thence S. 4° 00’ E. 470 feet to a point on the eastern
boundary of the tract remaining in the possession of the Cascade
Town Company as described in Book 893, Page 382; thence S. 86°
00’ W. a distance of 225 feet to a point on the Western boundary
of said tract; thence N. 4° 00’ W. 450 feet more of less to the
northwest corner of said tract; thence easterly 230 feet more or
less to the point of beginning (hereinafter the “Property”).

See separately executed Quit Claim Deeds of Mark Cusack and Daniela Cusack collectively
attached as Exhibit A. Each deed, including its provisions, is attached hereto, incorporated
herein, and made a part hereof by reference.



C. In the Lawsuit Mark Cusack claims title to the Property as against Daniela
Cusack pursuant to C.RS. §38-41-101, et seq. (Adverse Possession for 18 years) and/or
C.R.S. §§38-41-108 and/or 38-41-109 (Payment of Taxes for Seven Years).

D. In the Lawsuit, Mark Cusack claims that, pursuant to a prior conveyance from
Anne Cusack Johnson to the City, recorded July 31, 1973, in Book 2609 at Page 180, the City
acquired only an easement, and not a fee interest, over and across the Property for the purpose
of maintaining a water transmission line.

E. Daniela Cusack claims to be the legal owner of the Property, and denies that
Mark Cusack acquired any interest in the Property by adverse possession or otherwise.

F. The City claims that, pursuant to a Warranty Deed from Anne Cusack Johnson,
recorded July 31, 1973 in Book 2609 at Page 180, it acquired a fee interest in a 50-foot strip of
land dissecting the Property (“the 50-foot strip”). The City denies Mark Cusack’s claim that the
City acquired only an easement across the Property.

G. The City, on behalf of its enterprise, Colorado Springs Utilities, has a vested
interest in protecting and maintaining its water sources and delivery systems.

H. Recognizing the uncertainties and expense of litigation, the Parties hereto
desire to settle, adjust, and compromise the claims and disputes between them.

Agreement

NOW, THEREFORE, in consideration of the mutual promises and covenants herein
contained, and the payment of the sums herein specified, the receipt and sufficiency of which is
hereby acknowledged, the Parties agree, as follows:

1. Settlement Terms.

11  The Parties are the respective owners of the parcels of real property identified in
the attached Exhibit B, the boundaries of which parcels came into dispute during the course of
the Lawsuit. Therefore, in accordance with C.R.S. § 38-44-112, the Parties hereby engage Luke
Johnson, a Colorado Professional Land Surveyor employed by and working on behalf of
Colorado Springs Utilities, to establish the location of the common boundary lines between the
Parties’ respective parcels, as depicted in an informal survey previously conducted by him. The
Parties further direct that Luke Johnson shall prepare and file with the Clerk and Recorder of El
Paso County, Colorado a formal survey depicting the permanently established common

boundary lines between the Parties’ respective parcels in accordance with his informal,
unrecorded survey.



The Parties hereby agree to accept the boundary lines so located by Luke Johnson as the
permanently established, true common boundaries between their respective parcels and,
contemporaneously with the execution of this Settlement Agreement, will execute the
Boundary Agreement attached hereto as Exhibit B and cause the same to be recorded in the
real property records of El Paso County, Colorado. The Parties and their heirs, executors,
personal representatives and assigns shall thereafter respect the boundary lines so located to
the end that each of the Parties will be able to plan and undertake improvements without
notice to the other. Inasmuch as Luke Johnson is an employee of the City, the expenses of
conducting and recording the survey shall be borne by the City.

The parties agree that by engaging Luke Johnson to establish the permanently
established true boundary between their respective parcels, the Parties shall waive any claim
of any kind or nature, for themselves, and on behalf of their employees, agents, trustees, heirs,
successors and assigns, and fully and finally release and forever discharge Luke Johnson and
the City, together with their employees, agents, attorneys, trustees, heirs, successors and
assigns from all known or unknown claims, demands, actions, damages, injuries, costs, causes
of action and liabilities, legal and equitable, which arise from, relate to or concern the survey
and/or boundary agreement establishing the Parties’ permanent common boundaries lines.

1.2 Mark Cusack and Daniela Cusack shall, by means of separately executed Quit
Claim Deeds, convey to the City all of their rights, title, and interest in and to the Property
described in the Recitals, paragraph B (including Exhibit A above) and incorporated herein. Mark
Cusack and Daniela Cusack also agree that by conveyance of the Property by Quit Claim Deed,
all rights, title, and interest merge with the City’s rights, title, and interest in the 50-foot tract
of land contained within the boundaries of the Property, as follows:

A strip shaped parcel of land bounded on the Easterly and
Westerly ends by the Easterly and Westerly boundaries of that
tract described in Book 1646 at Page 570 in the records of El Paso
County, Colorado. Said strip of land also being contained
between the Northerly boundary of said tract of record and the
Southwesterly right-of-way line of U. S. Highway 24 as
Constructed under Colorado State Highway project F-017-1(2). All
being situated in the Southeast quarter of Section 26, Township
13 South, Range 68 West of the 6th Principal Meridian. Containing
0.16 Acre, more or less. A tract 50 feet in width providing 25 feet
on each, and either side of the center line of an existing 30-inch
diameter, domestic water transmission line over, under, across,
and/or through that parcel of land as recorded in Book 1646 at
Page 570 in the records of the County of El Paso in the State of
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Colorado. All being a part of the W/ of the SE% of Sec. 26, T. 13 S,,
R. 68 W. of the 6th P. M., more particularly described as follows:

Commencing at a point whence the N. E. corner of the NW4 of
the SE% of said Section bears N. 47° 26’ E. 1,029 feet; thence S. 4°
00’ 00” E. a distance of 433.27 feet to the true point of beginning
for the center line description of the pipe line right of way to
hereby be described. From the point of beginning thence N. 37°
25’ 02” W. a distance of 144.90 feet to the first angle point;
thence N. 7° 05’ 02” W. a distance of 237.81 feet to the second
angle point; thence N. 17° 37’ 17” W. a distance of 80.93 feet to
the third angle point; thence N. 50° 02’ 17” W. a distance of 30
feet to a point of intersection with the Southerly right-of-way
fence line of U. S. Highway 24. Also a tract of land 50 feet in
width, providing 25 feet on each and either side of the center line
of said 12-inch flush line, the center line of said 12-inch flush line
being described as follows: Beginning at said second angle point in
the foregoing description; thence N. 71° 01’ 38” E. for a distance
of 80.00 feet, to the point of termination.

See Exhibit A, the conveyance of the 50-Foot strip of land (hereinafter “50-foot Strip”). Mark
Cusack and Daniela Cusack agree that this 50-foot Strip shall be included in the Quit Claim
Deeds executed by each party to this Agreement.

Included in each such Quit Claim Deed shall be a restrictive covenant that neither the Ute
Pass Regional Trail nor any other hiking, equestrian or motorized trail shall be located within or
on the Property, the 50-foot Strip or any City-owned property that is contiguous to properties
owned by Mark Cusack or Daniela Cusack, located in the West % of the SE % of Section 26, T.13 S,
R.68 W of the 6™ P.M. , subject to the following exception: The City may grant a license or other
permission to construct an extension or segment of the Ute Pass Regional Trail on City-owned
property near and roughly parallel to the easterly boundary of the Property and parcels of land
currently owned by Daniela Cusack, identified by El Paso County Assessor's Schedule Nos
8326400006 and 8326400009. Such exception shall also include a twenty-five (25) foot wide
strip of land located within, along and contiguous to the northern boundary of the Property
where it abuts the CDOT right-of-way for Highway 24. The 25-foot strip shall run parallel to
the common boundary between the Property and the CDOT right-of-way and shall run along
the entire northern boundary of the Property. See Exhibit C, map depiction of the subject area
(notice: the attached map, Exhibit C, is for general reference and assistance in clarifying the
locations described herein. The map is not intended to be and does not provide the precise
location of where the Ute Pass Regional Trail will be constructed or where any fencing will be
located). Mark Cusack and Daniela Cusack, their heirs, successors and assigns, shall have pedestrian
access over and across the Property, together with the unlimited right to access the Property for
hiking and recreational use.



1.3  The City agrees to maintain, repair and construct, a six foot tall chain-link fence
along the northern boundary of the Property to be placed twenty-five (25) feet in a southerly
direction from the point where the CDOT parcel abuts the Property (as described in the above
paragraph). Such fence shall begin at the west bank of the French Creek and continue
westerly for approximately 125 feet, thence northerly back to the CDOT parcel boundary. If
the additional twenty-five (25) foot wide section of the Property (as described in the
exception provisions above) is needed to complete an extension or a segment of the Ute Pass
Trail, then the City shall construct an addition to the six foot tall chain-link fence which runs
the length of the remaining northern section of the Property at a distance of twenty-five (25)
feet from the point where CDOT property abuts the Property. Mark Cusack and Daniela
Cusack understand and agree that vehicle parking or use of any property not part of the City’s
Property described herein must be approved by CDOT or the proper owner of such other
property. For its part, the City agrees to take reasonable steps to maintain the Property in its
natural state, provided that the City may construct other utility lines, apparatus and utility
related structures on the Property, so long as such apparatus and structures blend with the
natural look of the Property and do not emit noise. The City agrees that under no circumstances
shall the Property be used for a public park or public access for any purpose, including, but not
limited to, hiking trails, equestrian trails and motorized trails.

14 By separate instrument, the City shall give to Mark Cusack and Daniela Cusack,
their respective heirs, successors-in-interest and assigns a right-of-way across the existing
Colorado Springs Utilities road to the extent it is located on City-owned property for the
purpose of access, including vehicular access, to their respective adjacent properties. The
existing Colorado Springs Utilities road over which such right-of-way is to be located is identified
in the Revocable License and provisions incorporated herein by reference and attached as Exhibit C,
as follows.

A portion of a parcel of land located in the W of the SE% of
Section 26, Township 13 South, Range 68 West, Sixth Principal
Meridian, Colorado, as conveyed to The City of Colorado Springs
by instrument recorded at Book 893 Page 381 and Book 915 Page
216, El Paso County Clerk and Recorder records, Colorado Springs,
Colorado, more particularly described as follows:

Commencing at the Center % Sec. Cor. of Sec. 26 (a found granite
stone, 8” x 4”, firmly set, projecting 14” above ground, chiseled
“+” on top and “+” on South face), from which the % Sec. Cor. of
Secs. 26 and 35 (a found iron pipe, 1” diameter, firmly set,
projecting 2” above a mound of stone, 3%’ diameter, with a brass
cap, 2%" diameter, marked as described in the official record of
the dependent resurvey of T. 13 S., R. 68 W., accepted in 1941)
bears S 1 degree 35 minutes 09 seconds W, 2,597.18 feet
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distance, Thence, along the West line of said W% of the SE% of
Sec. 26, S 1 degree 35 minutes 09 seconds W, 747.39 feet
distance, and the Point of Beginning;

Thence, departing said West line, S 58 degrees 02 minutes 46
seconds E, 72.61 feet distance; Thence, S 72 degrees 07 minutes
18 seconds E, 98.03 feet distance; Thence S 61 degrees 28
minutes 21 seconds E, 81.49 feet distance; Thence S 70 degrees
49 minutes 30 seconds E, 105.99 feet distance; Thence, along a
curve to the right, having a radius of 55.00 feet and a central
angle of 80 degrees 00 minutes 14 seconds, an arc distance of
76.80 feet; Thence S 9 degrees 10 minutes 44 seconds W, 124.66
feet distance; Thence, S 6 degrees 01 minutes 36 seconds W,
120.43 feet distance; Thence, S 15 degrees 18 minutes 20 seconds
E, 60.87 feet distance; Thence, S 2 degrees 37 minutes 05 seconds
W, 122.64 feet distance; Thence, S 10 degrees 22 minutes 19
seconds E, 71.13 feet distance; Thence, S 30 degrees 09 minutes
34 seconds E, 117.26 feet distance; Thence, S 16 degrees 07
minutes 31 seconds E, 40.31 feet distance; Thence, S 0 degrees 06
minutes 30 seconds E, 74.40 feet distance; Thence, S 8 degrees 30
minutes 26 seconds W, 155.54 feet distance; Thence, N 86
degrees 35 minutes 56 seconds E, to a point on the West line of a
parcel of land as recorded at Book 2654 Page 917, El Paso County
Clerk and Recorder records, Colorado Springs, Colorado, 52.56
feet distance; Thence, along said West line, S 3 degrees 24
minutes 25 seconds E, to the Southwest corner of said parcel, also
being the most Westerly corner of a parcel of land as recorded at
Book 2654 Page 918, El Paso County Clerk and Recorder records,
Colorado Springs, Colorado, 39.75 feet distance; Thence, along
the West line of said parcel, S 3 degrees 24 minutes 25 seconds E,
to the Southwest corner of said parcel, 50.00 feet distance;
Thence, S 86 degrees 35 minutes 56 seconds W, to the Southeast
corner of a parcel of land as recorded at Book 2615 Page 128, El
Paso County Clerk and Recorder records, Colorado Springs,
Colorado, 100.86 feet distance; Thence, along the East line of said
parcel, N 3 degrees 24 minutes 25 seconds W, 89.75 feet distance;
Thence, departing said East line, N 86 degrees 35 minutes 56
seconds E, 17.64 feet distance; Thence, N 8 degrees 30 minutes
26 seconds E, 159.61 feet distance; Thence, N 18 degrees 24
minutes 28 seconds W, 11.23 feet distance; Thence, N 0 degrees
06 minutes 30 seconds W, 67.31 feet distance; Thence, S 34
degrees 07 minutes 51 seconds W, to a point on said East line,
84.62 feet distance; Thence, along said East line, N 3 degrees 24
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minutes 25 seconds W, 49.24 feet distance; Thence, departing
said East line, N 34 degrees 07 minutes 51 seconds E, 66.54 feet
distance; Thence, N 30 degrees 09 minutes 34 seconds W, to a
point on said East line, 90.07 feet distance; Thence, along said
East line, N 3 degrees 24 minutes 25 seconds W, to the Northeast
corner of said parcel, 27.73 feet distance; Thence, along the North
line of said parcel, S 73 degrees 53 minutes 53 seconds W, 7.99
feet distance; Thence, departing said North line, N 10 degrees 22
minutes 19 seconds W, 65.82 feet distance; Thence, N 2 degrees
37 minutes 05 seconds E, 121.32 feet distance; Thence, N 15
degrees 18 minutes 20 seconds W, 61.79 feet distance; Thence, N
6 degrees 01 minutes 36 seconds E, 126.91 feet distance; Thence,
N 9 degrees 10 minutes 44 seconds E, 125.48 feet distance;
Thence, along a curve to the left, having a radius of 25.00 feet and
a central angle of 80 degrees 00 minutes 14 seconds, an arc
distance of 34.91 feet; Thence, N 70 degrees 49 minutes 30
seconds W, 108.45 feet distance; Thence, N 61 degrees 28
minutes 21 seconds W, 81.15 feet distance; Thence, N 72 degrees
07 minutes 18 seconds W, 98.93 feet distance; Thence, N 58
degrees 02 minutes 46 seconds W, to a point on said West line of
said WY:SEY Sec. 26, 58.73 feet distance; Thence, along said West
line, N 1 degree 35 minutes 09 seconds E, 34.77 feet distance, to
the Point of Beginning, and containing 50,209 square feet of land,
more or less.

The direction of each line is with reference to the Colorado
Coordinate System of 1983 Central Zone. The distances are
reported as horizontal measurement at a mean ground elevation
of 6,500 feet above sea level, U. S. survey foot.

See Exhibit D (hereinafter “License”). The City agrees that neither the Ute Pass Regional Trail
nor any other public hiking, equestrian or motorized trail shall be located within or on the
property described in this License to Daniela F. Cusack and Mark Cusack. Mark Cusack and
Daniela Cusack, for themselves, their respective heirs, successors and assigns, agree that they
shall not permit or allow the Ute Pass Trail or any other public hiking, equestrian or motorized
trail to be located on their respective properties situated in the West % of the SE % of Section
26,T.13S, R.68 W of the 6™ P.M.

1.5 The City and Daniela Cusack acknowledge that there presently exist electrical wires
and poles (“electrical service”) on and across the Property, which may include a separate parcel
owned by Daniela Cusack, the purpose of which is to provide electricity to parcels owned by
Mark Cusack. The electrical service was located and constructed for Mark Cusack by Colorado
Springs Utilities. Colorado Springs Utilities agrees to provide electrical service via the
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wires and poles described above to Mark Cusack’s separately owned parcels. Colorado
Springs Utilities will maintain the electrical wires and posts. If an easement from Daniela
Cusack for the electrical wires and poles becomes necessary, Daniela Cusack will, by separate
written instruments, grant an easement therefor to the City. The City retains the right, in the
case of emergencies, to cut the electrical wires or take such other steps as may be necessary to
resolve the emergency, in which case the City shall be responsible for the cost of restoring
service up to Mark Cusack’s meter.

A disagreement has arisen between Mark Cusack and the City as to who now owns the
power poles and electrical equipment. If the City owns the power poles and associated
electrical equipment, and continues to service the area at the time Daniela Cusack desires to
bring electricity to her two properties, she will deal directly with the City. If, on the other hand,
Mark Cusack owns the poles and associated electrical equipment, Daniela Cusack must
reimburse him for a portion of his investment if she wishes to utilize his power poles and/or
associated electrical equipment to bring electricity to her two properties. The amount of such
reimbursement is to be determined by agreement between Mark Cusack and Daniela Cusack at
some future date.

1.6 At some future date, the City may grant a license for the purpose of
constructing an extension or segment of a trail system known as the Ute Pass Regional Trail
(“the Trail”) on City-owned property near and roughly parallel to the easterly boundary of the
Property and parcels of land owned by Daniela Cusack. In the event the City grants such a
license or other permission for the purpose of constructing the Trail, the City agrees to erect a
3-strand barbless wire fence with 6-foot metal T-posts (“Fence”), said Fence commencing at
the northeast corner of the Property connecting to the existing barbed wire fence at the north
end of the Property and running along the easterly property line of the Property, then
continuing along the easterly property line of a parcel of property owned by Daniela Cusack
(El Paso County Assessor’s Schedule No. 8326400009) to the northwest corner of a parcel of
property owned by Daniela Cusack (El Paso County Assessor’s Schedule No. 8326400006),
then along the northerly property line of said parcel to the northeast corner thereof, then
along the easterly property line of said parcel to the southeast corner thereof, said Fence
being approximately 1,260 feet in length (the “Fence”). The City agrees to erect the Fence
within a reasonable time after the Trail is constructed and open for public recreational use by the
general public. See Exhibit C, map depiction of the subject area (notice: the attached map,
Exhibit B, is for general reference and assistance in clarifying the locations described herein. The
map is not intended to be and does not provide the precise location of where the Trail will be
constructed or where any fencing will be located).

The purpose of the Fence is to address Mark Cusack’s concern that once the Trail is
constructed patrons thereof could deviate from the designated Trail path and trespass onto his
land. Thus, within a reasonable time after the Trail is constructed and open for public
recreational use, the City agrees to install the Fence to deter potential trespassers from crossing
onto Mark Cusack’s property and/or Daniella Cusack’s property. Once the Trail is constructed
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and open for public recreational use and the Fence is constructed, the City agrees to maintain
and repair the Fence, which responsibility the City may delegate to a third party as a condition
for managing public use of the Trail. Such maintenance or repair shall be within reason, meaning
the City or its delegatee shall repair or, if needed, replace damaged or broken sections, posts, or
component parts which affect the structural integrity of the Fence that prevent it from serving its
purpose. Although the City is agreeing to maintain or repair the Fence, the cost(s), including
labor and materials, for such maintenance or repair shall be paid by Mark Cusack. The City, or its
delegatee, has the option to utilize its internal resources/personnel to maintain or repair the
Fence at fair market value for such services and materials or it may contract the work out to the
lowest bidder (of not more than three bids). The City, or its delegatee, shall use best efforts,
under the circumstances presented at the time, to obtain the most cost efficient method for
maintenance or repair costs of the fence.

Mark Cusack may request that the City erect a better fence, in the same location as the
Fence described above. This fence shall be erected at Mark Cusack’s sole expense and subject to
the City’s written approval. The City shall not unreasonably withhold approval of a fence Mark
Cusack wishes to erect so long as such fence: (1) is demonstrated to be necessary (i.e. people
from the Trail are trespassing onto Mark Cusack’s property and the requested improved fence is
a reasonable means to reduce such trespass activity); (2) blends with the natural look of the area;
(3) does not unreasonably interfere with the City’s operations in the area; (4) does not result in
any costs to the City; and (5) does not cause a substantial barrier that impedes fire, other
emergency personnel/equipment, and/or City personnel/equipment from accessing the area.
The City agrees to respond to Mark Cusack’s request to erect a fence within sixty days.

If an improved fence is erected, the City shall maintain and repair the fence in a similar
manner as described above. Such maintenance or repair shall be within reason, meaning the
City shall repair or, if needed, replace damaged or broken sections, posts, or component parts
which affect the structural integrity of the fence that prevent it from serving its purpose of
deterring potential trespassers away from entering the mark Cusack’s property or Daniella
Cusack’s property. Although the City is agreeing to maintain or repair the fence, the cost(s),
including labor and materials, for such maintenance or repair shall be paid by Mark Cusack. The
City has the option to utilize its internal resources/personnel to maintain or repair the fence at
fair market value for such services and materials or it may contract the work out to the lowest
bidder (of not more than three bids). The City shall use best efforts, under the circumstances
presented at the time, to obtain the most cost efficient method for maintenance or repair costs
of the fence.

1.7 Upon the execution of this Agreement, the Quit Claim Deeds referenced in
Paragraph 1.2 above, the License for ingress and egress referenced in Paragraph 1.4 above,
and, if necessary, the easement or license referenced in Paragraph 1.5-above, the Parties shall
cause the Lawsuit to be dismissed with prejudice, each Party to pay its own attorney fees and
costs incurred in connection with the Lawsuit.



2. Release. The Parties, for themselves, and on behalf of their employees, agents,
trustees, heirs, successors and assigns, hereby fully and finally release and forever discharge
each other, together with their employees, agents, attorneys, trustees, heirs, successors and
assigns from all known or unknown claims, demands, actions, damages, injuries, costs, causes
of action and liabilities, legal and equitable, which arise from, relate to or concern the claims
asserted in the Lawsuit. The above release is expressly intended to and does waive, release,
acquit, and forever discharge any and all subrogated interests, liens, or assignments, which
might exist with regard to any claims, including counter claims, released herein.

In addition, Mark Cusack releases any claims for adverse possession or otherwise, that
he may have against Daniela Cusack as they relate to any other real property owned by Daniela
Cusack in El Paso County.

2.1. The Parties represent and warrant that, other than that which is set forth in the
Recitals to this Agreement, they have not filed or caused to be filed or asserted any claim in or
with any court or agency based on or related to the Lawsuit or claims and agree that they will
not file any claim in or with any court or agency based on or related to the Lawsuit or claims
against any Party to this Lawsuit.

2.2. The Parties hereby declare and represent that no other person, firm, or
corporation has received any assignment, subrogation, lien, including but not limited to
attorney lien, or other right of substitution to the claim or claims made or which could have
been asserted, or that to the extent such assignment, subrogation, lien, or other right of
substitution exists, the same has been waived, resolved, or otherwise disclosed.

3. Different Facts. The Parties, and each of them, acknowledge that they are
fully familiar with the facts and assumptions giving rise to this Agreement, but agree that this
Agreement shall remain fully effective and binding as to each of them even if the facts or
assumptions turn out to be different from what they now believe them to be.

4, No Admission. The Parties acknowledge that this Agreement constitutes the
settlement of disputed claims and that entering into this Agreement shall not constitute an
admission of fault, wrongdoing, liability, or responsibility by a Party.

5. Costs and Fees. Each Party shall pay his, her or its own costs and attorneys’ fees
in connection with the dispute giving rise to this Agreement, the preparation and execution of
this Agreement and any related documents.

6. No Previous Assignment. Each Party represents and warrants that it has
not assigned or otherwise transferred, or purported to assign or otherwise transfer, to any
party, directly or indirectly, voluntarily, involuntarily or by operation of law, any rights, claims
or causes of action which it may have against the other Party, or any damages, liabilities, losses
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and costs being released by this Agreement. The Parties each agree to indemnify and hold the
other harmless from and against all claims, demands, actions, damages, injuries, costs, causes of
action and liabilities of any nature suffered or incurred as a result or any assignment or transfer,
or purported assignment or transfer, in breach of the representation and warranty contained in
this paragraph. The Parties agree that the indemnification and hold harmless provisions of this
paragraph apply to the City only to the extent permitted by law and subject to the limitations
under the Colorado Constitution, the City Charter, and relevant statutes/ordinances.

7. Entire Agreement. This Agreement contains the entire agreement
and understanding between the Parties as to the subject matter of the Agreement, and
supersedes all prior agreements, representations, and discussions between the Parties
concerning that subject matter. Each Party further declares and represents that, in entering into
this Agreement, it has not relied on any promise, inducement, representation, warranty,
agreement, or other statement not set forth in this Agreement. The parties further agree that
the mediation agreement of August 29, 2014 is hereby voided and superseded by this
Agreement.

8. Nonwaiver. None of the provisions of this Agreement shall be considered
waived by a Party unless such waiver is given in writing. The failure of a Party to insist in any
one or more instances upon strict performance of any of the provisions of this Agreement or to
take advantage of any of its rights hereunder shall not be construed as a waiver of any such
provisions or the relinquishment of any such rights for the future, but the same shall continue
and remain in full force and effect.

9. Effect of Subject Headings. Subject headings in this Agreement are inserted
for convenience only, and shall not be construed as interpretations of text.

10. Gender. Words used in this Agreement, regardless of the number and gender
specifically used, shall be deemed and construed to include any other number, singular or
plural, and any other gender, masculine, feminine or neuter, as the context requires.

11. Governing Law. This Agreement shall be interpreted, governed, and
construed under the laws of the State of Colorado.

12, Amendment. This Agreement may not be altered or modified by either of
t he Parties except by an instrument in writing executed by each of them.

13. Further Assurances. The Parties agree to cooperate promptly and fully in
providing and/or executing such additional documents and taking such other actions as may
later be determined to be reasonably necessary to effectuate the provisions of this Agreement.

14. Review of Agreement; Construction. The Parties acknowledge that they have
read and understood this Agreement and further acknowledge that, in entering into this
11



settlement, they have been advised by independent attorneys of their choice. Further, each
Party has cooperated in the drafting and preparation of this Agreement. Hence, in any
construction to be made of this Agreement, the same shall not be construed against either Party
on the basis that the Party was the drafter.

15, Attorneys' Fees and Costs. In the event that any action, arbitration or
proceeding is brought to enforce or interpret this Agreement, the prevailing party shall be
entitled to recover its reasonable attorneys' fees, costs and expenses actually incurred in such
action, arbitration or proceeding.

16. Signature Clause. Each Party represents and warrants that the person who
signs below on behalf of that Party has been duly authorized to execute this Agreement on
behalf of that Party without the further concurrence or approval of any person, entity or court.
This Agreement and all deeds, licenses, and easements required herein shall become effective
upon City Council’s approval of the terms and the land acquisition of the property described in
paragraphs B and 1.1 of this Agreement.

17. Multiple Originals; Facsimiles. This Agreement may be executed in multiple
counterparts, each of which shall be deemed an original and all of which taken together shall
constitute a single document binding on all the Parties hereto, notwithstanding that all such
Parties are not signatories to the original or the same counterpart. This Agreement may be
executed by facsimile signatures, which shall have the same force and effect as original
signatures.

18. Survivability. Representations, obligations, remedies and warranties contained
in this Agreement shall survive the Closing of this Agreement.

19. Recording. This Settlement Agreement and Release may be recorded in the
Office of the Clerk & Recorder of El Paso County, Colorado.

12



IN WITNESS WHEREOF, the Parties have signed this Agreement as of the day and year
set forth next to their respective signatures.

Dated: , 2016
Mark E. Cusack
STATE OF
)ss.
COUNTY OF
The foregoing instrument was acknowledged before me this day of
2016, by Mark E. Cusack.
Witness my hand and official seal
My commission expires:
Notary Public N _
- L Dated: , 2016
Daniela F. Cusack
STATE OF
)ss.
COUNTY OF
The foregoing instrument was acknowledged before me this day of

2016, by Daniela F. Cusack.
Witness my hand and official seal

My commission expires:

Notary Public

13



>O4M.‘J Ic’/q/\ f Dated: ? - ZZ -6 , 2016
City of Colorad@rlngs oﬂ@ﬁalf of its enterprise,
Colorado Springs Utilities’ representative

mracd . BrceanS  Cuzzf e Szaveces o dlrc e
Print name and title

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )

The foregoing instrument was acknowledged before me this ZZ’ day of 57;@_& v fite/

2016, bvmw;lgLﬁéf;L .y
i DEBRAA. MAZZA

. . NOTARY PUBLIC
Witness my hand and official seal STATE OF COWORADO

NOTARY ID # 19874009022
MY COMMISSION EXPIRES MAY 19 2017
My commission expires: Hlzy /7, 2¢/7
= L
- A

Notary Public

City of Colorado Springs

-P'rint name and title

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )
The foregoing instrument was acknowledged before me this day of
2016, by

Witness my hand and official seal

My commission expires:

Notary Public
14



Approved as to form:

;t_forhey for Mark E. Cusack

Date:

Attorney for Daniela F. Cusack |

Date:

15






IN WITNESS WHEREOF, the Parties have signed this Agreement as of the day and year
set forth next to their respective signatures.

P (‘ . -
A s o

stareor (o Gradd

)ss.
COUNTY OF &l taed )

20"
The foregoing instrument was acknowledged before me this day of ‘M_
2016, by Mark E. Cusack.

Witness my hand and official seal

[-@ do i1
CHAEL A.B '
M STARY pUBLIC sl W
STATE OF C%QSADO
MY coum@s&ﬂgxgmis NOVEMSER 8. 2017} Notary Public
Dated: , 2016
Daniela F. Cusack
STATE OF
)ss.
COUNTY OF
The foregoing instrument was acknowledged before me this day of
2016, by Daniela F. Cusack.
Witness my hand and official seal
My commission expires:
Notary Public
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IN WITNESS WHEREOF, the Parties have signed this Agreement as of the day and year
set forth next to their respective signatures.

Dated: , 2016

Mark E. Cusack
STATE OF

)ss.
COUNTY OF )

The foregoing instrument was acknowledged before me this day of
2016, by Mark E. Cusack.
Witness my hand and official seal
My commission expires:
Etary Public o

MM& Dated: ,O "‘% , 2016

Daniela F. Cusack

STATEOF (al . $ocnlde )
)ss.

COUNTY OFLﬂS_JQm.QLLQL)

The foregoing instrument was acknowledged before me this 3 day of OC""DL&(
2016, by Daniela F. Cusack.

Witness my hand and official seal

My commission expires: YVl (7 2oy
s e
N e——

Notary Public

13 OCTAVIO GALLARDO

Commission # 2065085
Notary Public - California §

zy Los Angeles County
a : w Comm. Expires May 17, 2018 t







EXHIBIT A



QUITCLAIM DEED

MARK E. CUSACK ("Grantor”), whose street address is 242 N. Guadalupe, San Marcos, Texas
78666, for good and valuable consideration, including the settlement of Grantor's lawsuit
against Daniella F. Cusack and the City of Colorado Springs titled Mark E. Cusack v. Daniela F.
Cusack and the City of Colorado Springs, a Municipal Corporation, El Paso County Dist. Court,
Case No. 2013CV32158, hereby sells and quitclaims to THE CITY OF COLORADO SPRINGS,
A HOME RULE CITY AND MUNICIPAL CORPORATION, by and through its enterprise,
Colorado Springs Utilities, whose operating street address is 30 South Nevada Avenue, Suite
606, Colorado Springs, Colorado 80901, the below interest, title, and rights that the “Grantor”
has or may have in and to the following real property, to wit:

The exact location of the real property is particularly described on Exhibit 1
and Exhibit 2 (Collectively “The Property”), attached hereto and by this
reference incorporated herein and made a part hereof. All interest, title,
and rights described in Exhibit 2, shall merge with all interest, title, and
rights, described in Exhibit 1.

Neither the Ute Pass Regional Trail nor any other hiking, equestrian or motorized trail shall be
located within or on the Property, described in Exhibits 1 and 2 or any City-owned property that is
contiguous to properties owned by Mark Cusack or Daniela Cusack, located in the West V2 of the
SE v of Section 26, T.13 S, R.68 W of the 6™ P.M. , subject to the following exception: The City
may grant a license or other permission to construct an extension or segment of the Ute Pass
Regional Trail on City-owned property near and roughly parallel to the easterly boundary of the
Property and parcels of land currently owned by Daniela Cusack, identified by El Paso County
Assessor's Schedule Nos 8326400006 and 8326400009. Such exception shall also include a
twenty-five (25) foot wide strip of land located within, along, and contiguous to the northern
boundary of the Property where it abuts the CDOT right-of-way for Highway 24. The 25-foot
strip shall run parallel to the common boundary between the Property and the CDOT right-of-
way and shall run along the entire northern boundary of the Property. Grantor reserves unto
himself, his heirs and assigns an easement for ingress and egress over and across the Property
described in Exhibit 1 and Exhibit 2, and Grantor, his heirs and assigns shall have the unlimited right
to access the Property described in Exhibit 1 and Exhibit 2 for hiking and recreational use.

The Grantor reserves no other rights, title or interests. This Quitclaim Deed is part of the
settlement agreement, contemporaneously recorded herewith, resolving the above-described
lawsuit.

%NE‘SS W F. Grantor has caused this deed to be executed and delivered
by t day of 2016.
Grantor

el

Mark E. Cusack
State of __M’VW_)

) sS.
County of Z(/ PM?)_)

e~
The foregoing instrument was acknowledged before me this 9*@ day of %

2016, by Mark E. Cusack.

Witness my hand and seal

My Commission Expires: l{"g’}@/? /(A"M A’E@U\W

Notary Public v

MICHAEL A. BERNIGER |
B NOTARY PUBLIC
) STATE OF COLORADO

NOTARY ID 19934016314
9 MY COMMISSICN EXPIRES NOVEM3ER B. 2017

Page 1 of 2



Acceptance by the City of Colorado Springs:

Vs, Gl

onald Evans Carlentind
eal Estate Services Manager

By:

State of Colorado )
) ss.
County of EIPaso )

The foregoing instrument was acknowledged before me this CHh day of &Qx
2016, by Ronald Evans Carlentine.

Witness my hand and official seal.

My Commission expires: SIJD/ Il

nra

NotarnyWPublic
Approved as to Form: CRYSNT(;\TLAL SCRANTON
. . R
City of Colorado Springs WCTATE OFcho‘ﬂg%'foo
. ) 1D # 20014025
City Attorney’s Office MY COMMISSION EXPIRES AUGUST 20 2017

o AL AL

4
Daté:/ /{/ 7/ Ao
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QUIT CLAIM DEED - EXHIBIT 1

A part of the W2 of the SE% of Section 26, T. 13 S., R. 68 W. of the 6t P. M., more
particularly described as follows:

Commencing at a point whence the NE corner of the NWY
of the SE¥ of said Section 26 bears N. 47° 26’ E. 1,029 ft. ; the
point of beginning for the parcel of land to be hereby
described. From the point of beginning; thence S. 4° 00" E.
470 feet to a point on the eastern boundary of the tract
remaining in the possession of the Cascade Town Company
as described in Book 893, Page 382; thence S. 86° 00° W. a
distance of 225 feet to a point on the Western boundary of
said tract; thence N. 4° 00° W. 450 feet more of less to the
northwest corner of said tract; thence easterly 230 feet more
or less to the point of beginning.



QUIT CLAIM DEED -~ EXHIBIT 2

A strip shaped parcel of land bounded on the Easterly and Westerly ends by the
Easterly and Westerly boundaries of that fract described in Book 1646 at Page 570 in the
records of El Paso County, Colorado. Said strip of land also being contained between
the Northerly boundary of said tract of record and the Southwesterly right-of-way line of
U. S. Highway 24 as Constructed under Colorado State Highway project F-017-1(2). All
being situated in the Southeast quarter of Section 26, Township 13 South, Range 68 West
of the 6m Principal Meridian. Containing 0.16 Acre, more or less.

A tract 80 feet in width providing 25 feet on each, and either side of the cenfer line of
an existing 30-inch diameter, domestic water fransmission line over, under, across,
and/or through that parcel of land as recorded in Book 1646 at Page 570 in the records
of the County of El Paso in the State of Colorado. All being a part of the W of the SE%
of Sec. 26, T. 13 S., R. 68 W. of the 61 P. M., more particularly described as follows:

Commencing at a point whence the N. E. corner of the
NW of the SE¥ of said Section bears N. 47° 26" E. 1,029 feet;
thence S. 4° 00" 00” E. a distance of 433.27 feet to the true
point of beginning for the center line description of the pipe
line right of way to hereby be described. From the point of
beginning thence N. 37° 25" 02" W. a distance of 144,90 feet
to the first angle point; thence N. 7° 05 02" W. a distance of
237.81 feet to the second angle point; thence N. 17° 37" 17
W. a distance of 80.93 feet to the third angle point; thence
N. 80° 02" 17" W. a distance of 30 feet to a point of
intersection with the Southerly right-of-way fence line of U. S.
Highway 24,

Also a tract of land 50 feet in width, providing 25 feet on each and either side of the
center line of said 12-inch flush line, the center line of said 12-inch flush line being
described as follows:

Beginning at said second angle point in the foregoing
description; thence N. 71° 01° 38" E. for a distance of 80.00
feet, o the point of termination.



QUITCLAIM DEED

DANIELA FRANCIS CUSACK (“Grantor”), whose street address Is, 102 Wilson Place, Santa
Monica, California 90405, for good and valuable consideration, including the settiement of a
lawsuit titted Mark E. Cusack v. Daniela F. Cusack and the Cily of Colorado Springs, a Municipal
Corporation, El Paso County Dist. Court, Case No. 2013CV32158,hereby donates and quitclaims
to THE CITY OF COLORADO SPRINGS, A HOME RULE CITY AND MUNICIPAL
CORPORATION, On Behalf of its enterprise, Colorado Springs Utilities whose operating
street address is, 30 South Nevada Avenue, Suite 606, Colorado Springs, Colorado 80801, the
below interest, title, and rights, which the “Grantor” has or may have in and to the following real
property, to wit:

The exact location of the real property is particularly described on Exhibit 1
and Exhibit 2 (Collectively “The Property”), attached hereto and by this
reference incorporated herein and made a part hereof. All interest, title,
and rights described in Exhibit 2, shall merge with all interest, title, and
rights, described in Exhibit 1.

Neither the Ute Pass Regional Trail nor any other hiking, equestrian or motorized trail shall be
located within or on the Property, described in Exhibits 1 and 2 or any City-owned property that is
contiguous to properties owned by Mark Cusack or Daniela Cusack, located in the West ¥ of the
SE % of Section 26, T.13 S, R.68 W of the 6" P.M. , subject to the following exception: The City
may grant a license or other permission to construct an extension or segment of the Ute Pass
Regional Trail on City-owned property near and roughly paraliel to the easterly boundary of the
Property and parcels of land currently owned by Daniela Cusack, identified by El Paso County
Assessor’s Schedule Nos 8326400006 and 8326400009. Such exception shall also include a
twenty-five (25) foot wide strip of land located within, along, and contiguous to the northem
boundary of the Property where it abuts the CDOT right-of-way for Highway 24. The 25-foot
strip shall run parailel to the common boundary between the Property and the CDOT right-of-
way and shall run along the entire northern boundary of the Property. Grantor reserves unto
himself, his heirs and assigns an easement for ingress and egress over and across the Property
described in Exhibit 1 and Exhibit 2, and Grantor, his heirs and assigns shall have the unlimited right
to access the Property described in Exhibit 1 and Exhibit 2 for hiking and recreational use.

The Grantor reserves no other rights, title or interests. This Quitclaim Deed is part of the
settiement agreement, contemporaneously recorded herewith, resolving the above-described
lawsuit.

IN WITNESS WHEREOF,, Grantor has caused this deed to be executed and delivered
bythis_< dayof __OC be < w016
Grantor
Danielaiﬁaﬂé-eusack
FeanieS ¥ Z
By:
Danisla Feangl.Cusack

Faances 9C

State of(al. N

) ss.
County of Loy ﬂﬂ% eleh

The foregoing instrument was acknowledged before me this g day of OG‘{'DLE‘/(

2016, by Daniela Feancis Cusa?('.
Tances ©

Witness my hand and seal

My Commission Expires: m% i7 p 2ul¥

OCTAVIO GALLARDO
Commission # 2065085
Notary Public - California %
Los Angeles County 2
My Comm. Expires May 17, 2018 ;

Bt NNAT
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The exact location of the real property is particularly described on Exhibit 1
and Exhibit 2, attached hereto and by this reference incorporated herein and
made a part hereof. All interest, title, and rights described in Exhibit 2, shall
merge with all interest, title, and rights, described in Exhibit 1.

The City, by accepting this Quitclaim Deed, agrees that neither the Ute Pass Trail nor any other
hiking, equestrian or motorized trail shall be located within or on the property describe in Exhibit 1
and Exhibit 2 Add language from paragraph 1.3 of settlement agreement here . Daniella F.
Cusack, hers heirs, *** shall have the unlimited right to access the property described in Exhibit 1
and Exhibit 2 for hiking and recreational use.

The Grantor reserves no other rights, title or interests. This Quitclaim Deed is part of the
Settlement Agreement, attached as Exhibit 1 and all provisions incorporated by reference herein
and made a part hereof, arising from a lawsuit filed by Grantor, to wit: Mark E. Cusack v.
Daniela F. Cusack and The City of Colorado Springs, a Municipal Corporation, El Paso County
District Court, Case number 2013CV32158.

IN WITNESS WHEREOQOF, Grantor has caused this deed to be executed and delivered by
this day of 2015.

Grantor
Daniella F. Cusack

By:
Daniella F. Cusack
State of )
) ss.
County of )
The foregoing instrument was acknowledged before me this day of

2015, by Daniella F. Cusack.

Witness my hand and seal

My Commission Expires:

Notary Public




Acceptance by the City of Colorado Springs:

/M%ciw/ b=

onald Evans Carlentine
Real Estate Services Manager

State of Colorado )
) ss.
County of El Paso )

The foregoing instrument was acknowledged before me this ﬂ'}h day of N owv
2016, by Ronald Evans Carlentine.

Witness my hand and official seal.

My Commission expires: 9/ 20 /20 17

Notaj Public

CRYSTAL L. SCRANTON
NOTARY PUBLIC
Approved as to Form: | WSTATE OF COLORADO
. . ID # 2001402532
Clty Of COloradO Sprlngs MY COMMISSION EXPIRES AUGUST920 2017

City Attorney’s Office

o gL 5

Date: /// ;// /ﬂ




QUIT CLAIM DEED - EXHIBIT 1

A part of the WY, of the SE% of Section 26, T. 13 S., R. 68 W. of the 6m P. M., more
particularly described as follows:

Commencing at a point whence the NE comer of the NWY
of the SE¥% of said Section 26 bears N. 47° 26’ E. 1,029 ft. : the
point of beginning for the parcel of land to be hereby
described. From the point of beginning; thence S. 4° 00’ E.
470 feet fo a point on the eastern boundary of the tract
remaining in the possession of the Cascade Town Company
as described in Book 893, Page 382; thence S. 86° 00° W. g
distance of 225 feet to a point on the Western boundary of
said tract; thence N. 4° 00° W. 450 feet more of less to the
northwest corner of said tract: thence easterly 230 feet more
or less fo the point of beginning.






QUIT CLAIM DEED - EXHIBIT 2

A strip shaped parcel of land bounded on the Easterly and Westerly ends by the
Easterly and Westerly boundaries of that fract described in Book 1646 at Page 570 in the
records of El Paso County, Colorado. Said strip of land also being contained between
the Northerly boundary of said tract of record and the Southwesterly right-of-way line of
U. S. Highway 24 as Constructed under Colorado State Highway project F-017-1(2). All
being situated in the Southeast quarter of Section 26, Township 13 South, Range 68 West
of the ém Principal Meridian. Containing 0.16 Acre, more or less.

A tract 50 feet in width providing 25 feet on each, and either side of the center line of
an existing 30-inch diameter, domestic water fransmission line over, under, across,
and/or through that parcel of land as recorded in Book 1646 at Page 570 in the records
of the County of El Paso in the State of Colorado. All being a part of the W of the SEW
of Sec. 26, T. 13 S., R. 68 W. of the 6mP. M., more particularly described as follows:

Commencing af a point whence the N. E. comer of the
NWY of the SE% of said Section bears N. 47° 26° E. 1,029 feet:
thence S. 4° 00’ 00" E. a distance of 433.27 feet to the true
point of beginning for the center line description of the pipe
line right of way to hereby be described. From the point of
beginning thence N. 37° 25’ 02" W. a distance of 144.90 feet
to the first angle point; thence N. 7° 05° 02" W. a distance of
237.81 feet to the second angle point; thence N. 17° 37" 17*
W. a distance of 80.93 feet to the third angle point; thence
N. 50° 02" 17" W. a distance of 30 feet to a point of
intersection with the Southerly right-of-way fence line of U. S.
Highway 24.

Also a tract of land 50 feet in width, providing 25 feet on each and either side of the
center line of said 12-inch flush line, the center line of said 12-inch flush line being
described as follows:

Beginning at said second angle point in the foregoing
description; thence N. 71° 01’ 38" E. for a distance of 80.00
feet, to the point of termination.






EXHIBIT B



BOUNDARY AGREEMENT

Agreement made as of the day of , 2016 between and
among The City of Colorado Springs, a municipal corporation, Mark E. Cusack, of San
Marcos, Texas, and Daniela Francis Cusack, of Los Angeles, California. The City, Mark E.

Cusack and Daniela Francis Cusack are jointly referred to as “Parties” and singularly as
“Party”.

Recitals

A Pursuant to a Warranty Deed dated July 30, 1973 and recorded in the real
property records of El Paso County, Colorado in Book 2615, Page 128, The City of
Colorado Springs, as grantor, conveyed to Mark E. Cusack, et al., as grantees, a parcel of
land situated near the Town of Cascade, Colorado (hereinafter “Mark Cusack Parcel 1”).

B. Pursuant to a Warranty Deed dated February 7, 1974 and recorded in the
real property records of El Paso County, Colorado in Book 2654, Page 917, Anne Cusack
Johnson, as grantor, conveyed to Mark E. Cusack, et al,, as grantees, a parcel of land
situated near the Town of Cascade, Colorado (hereinafter “Mark Cusack Parcel 27).

C. Pursuant to Special Warranty Deeds recorded in the real property records
of El Paso County, Colorado at Reception Nos. 206098931, 206098932, 206098933,
206098934, 206098935 and 206098936, Mark E. Cusack became the sole owner of the
Mark Cusack Parcels 1 and 2.

D. Pursuant to a Personal Representative’s Deed dated May 29, 2016 and
recorded in the real property records of El Paso County, Colorado in Book 5080, Page
691, the Personal Representative of the Estate of David F. Cusack conveyed to Daniela
Francis Cusack certain parcels of land situated near the Town of Cascade, Colorado
(hereinafter “Daniela Cusack Parcels”).

E. Pursuant to a lawsuit filed by Mark E. Cusack, entitled: Mark E. Cusack v.
Daniela F. Cusack and the City of Colorado Springs, a Municipal Corporation, El Paso County
Dist. Court, Case No. 2013CV32158 and a subsequent settlement agreement entered into
by the parties on [date of execution here] the Parties engaged Luke Johnson (RLS No.
38184), a Colorado Professional Land Surveyor employed by and working on behalf of
Colorado Springs Utilities, to conduct a formal survey of the subject parcels and to
record the same in the office of the Clerk and Recorder of El Paso County, Colorado.

Agreement
The Parties, being desirous of resolving and establishing the common boundary

lines between their respective parcels, hereby agree on and fix the common boundary
lines between their respective parcels as shown on the Luke Johnson survey, attached



hereto as Exhibit A and recorded at Reception No.a |é?00 /5/3 in the real property
records of El Paso County, Colorado.

This Agreement may be executed in multiple counterparts, each of which shall
be deemed an original and all of which taken together shall constitute a single
document binding on all the Parties hereto, notwithstanding that all such Parties are not
signatories to the original or the same counterpart. This Agreement may be executed
by facsimile signatures, which shall have the same force and effect as original signatures.

In witness whereof, the Parties have executed this agreement as of the date first
above written.

Dated: , 2016

Mark E. Cusack

STATE OF )
)ss.

COUNTY OF

The foregoing instrument was acknowledged before me this day of
2016, by Mark E. Cusack.

Witness my hand and official seal

My commission expires:

Notary Public

Dated: , 2016

Daniela Francis Cusack

STATE OF

)ss.
COUNTY OF

The foregoing instrument was acknowledged before me this day of
2016, by Daniela Francis Cusack.



hereto as Exhibit A and recorded at Reception No. in the real property
records of El Paso County, Colorado.

This Agreement may be executed in multiple counterparts, each of which shall
be deemed an original and all of which taken together shall constitute a single
document binding on all the Parties hereto, notwithstanding that all such Parties are not
signatories to the original or the same counterpart. This Agreement may be executed
by facsimile signatures, which shall have the same force and effect as original signatures.

In witness whereof, the Parties have executed this agreement as of the date first
] bt
pIu/s Leda Dated: W\ 3/. , 2016

" Mark E. Cusack

STATE OF_\ ¢ A/ (:Jb) )

)ss.
COUNTY oF)\AOu\xp/ )

\

Q The foregoing instrument was acknowledged before me this > | day of
R 2016, by Mark E. Cusack.

—— e

Witness my hand and official seal

My commission expires; 1\ ‘ \\ \:2 . ‘
Shisusse. LOE

3 « : BTATE OF.TEXAS Notary Public
7 H;Canm Exp, 67/01/2018
1D 10402948

Notary Pubtic

Dated: , 2016

Daniela Francis Cusack

STATE OF

)ss.
COUNTY OF )

The foregoing instrument was acknowledged before me this day of
2016, by Daniela Francis Cusack.



hereto as Exhibit A and recorded at Reception No. in the real property
records of El Paso County, Colorado.

This Agreement may be executed in multiple counterparts, each of which shall
be deemed an original and all of which taken together shall constitute a single
document binding on all the Parties hereto, notwithstanding that all such Parties are not
signatories to the original or the same counterpart. This Agreement may be executed
by facsimile signatures, which shall have the same force and effect as original signatures.

In witness whereof, the Parties have executed this agreement as of the date first
above written.

Dated: , 2016

Mark E. Cusack
STATE OF

)ss.
COUNTY OF

The foregoing instrument was acknowledged before me this day of
2016, by Mark E. Cusack.
Witness my hand and official seal
My commission expires:
Notary Public

A~
@ﬂ/\/\ /?%\/,)d//\ Dated: .A/dV* % , 2016

Daniela Francis Cusack

STATE OF (. foan 1A )

)ss.
COUNTY OF LOJ i 603§ )

The foregoing instrument was acknowledged before me this E day of
MUMEsL 2016, by Daniela Francis Cusack.

PLedse sgs Arwaueo CELT E AT .



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1189
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of [0S ANGEAES )

OnpuemBEL 30, 201, before me, _YWtevne B Cadildero , NeThty PoBLIC
Date Here Insert Name and Title of the Officer

personally appeared _ DAmeid  ¥RANCS QM SmeC
Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(k) whose namefg) is/ake
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
Hie/her/their-authorized capacity(ige); and that by kis/her/tHeir signature(s) on the instrument the person(g,
or the entity upon behalf of which the person(sy acted, executed the instrument.
| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS my hand and official seal.

3 Signature \/W

t _Signatl.k\of Notary Public

MICHAEL A. CABALLERO
Notary Public - California
Los Angeles County
Commission'#.2164935
My Comm. Expires Sep 17, 2020

Place Notary Seal Above

OPTIONAL
Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document

Title or Type of Document: BOONPARN P LegemenT Document Date: _ {1\~ 30~ 20t
Number of Pages: _ 2. Signer(s) Other Thap.Named Above: O £

Capacity(ies) Claimed by Signer(s)/l /
Signer’s Name: Signer's Name:

{0 Corporate Officer — Title(s) {1 Corporate Officer — Title(s): —

(0 Partner — [ Limited General O Partner — O Limited O Ge

ttormey in Fact [ Individual (1 Attog ]
O Guardian or Conservator O Trustee ardian or Conservator
[ Other:

f Is Representing: Signerlyep{esenting:

O Individual
O Truste

R AR A R A A A N R AR A R R A R A S R A R A AR A R A R R R B R R R,
B

©2014 National Notary Association « www.NationalNotary.org » 1-800-US NOTARY (1-800-876-6827) ltem #5907



Witness my hand and official seal

My commission expires:

Notary Public

WA /CL‘%‘:(—' . Dated: [2-( 3 , 2016

City of Colora(dd Springg,@_behalf of its enterprise,
Colorado Springs Utilities’ representative

>A~:: “ . /'\'-I—C\C\-—NS OH.‘:::’F LWATSR_. Scarv :‘—'c,_T °'€CJ:<..'EL
Print name and title

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )

™
The foregoing instrument was acknowledged before me this '7>- day of

D IUR2016, by DAL T HIGHS

Witness my hand and official seal

My commission expires: Ju A 2,4 2030

Quz’m Qad. /m/f A o4

Nétary Public

JILIF ANN ZEHNER

. . YOTAR
City of Colorado Springs c1aTE OFESES;'ACDO

"OTARYID# 18924008193

MY C™ AMISSION EXPIRES 06-24-202
Colou Sdke, Bin, °

Print name and tifle d— ESTATE SERVICES }47/4/(/46,5/{
DArleve J. REVUGDY

STATE OF COLORADO )

COUNTY OF EL PASO )

he foregoing instrument was acknowledged before me this %g
lZgéMLzﬁ 2016, by a5 Kea /[6 é:ﬁﬂw‘&ij
~ ng3s.




Witness my hand and official seal

My commission expires: M/Qﬁ/?

% &W
bli
BARBARA J REINARDY } '\otary Public /

NOTARY PUBLIC

s STATE OF COLORADO
NOTARY ID 20114037691
MY COMMISSION EXPIRES JUNE 17, 2019




Boundary Agreement- Exhibit A
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LAND SURVEY PLAT

216900143
12/09/16

A PORTION OF THE SE )4, SECTION 26, T. I3 S.,, R. 68 W., 6TH P. M., EL PASO COUNTY, COL.ORADO

— SHEET | OF 2

[NOTES:

FENCE LINE DATA NOICATES GCCUPATIONAL LNES WISCH SUPPORTS THE BOUMDARY LOCATION

2 THE MOMMENT FOUND WAS DEPICTED ON THE PLAT TITLED ‘LONGE RANCH" (NO DATE OR RECORDWG W6 ORMATION) THE WOTE ON THE
PLAT SAYE 1P 113 & " PIPL DINVER M SCROUMD AT WHAT APPEARS 10 OC AN OLD FFHCE CORMER WIRE RUMT A SHORT INSTANCE 70 [AST
BUT HAB BEEN CUT OFF AND ACMOVED WHERE IT RAN TO THE MORTH. OLD FENCE LIVE RUNNNG NORTH FAOM HERE IS MDSTLY GOWE, BUT
CAN STRL BE DIITMQUISHED N SOME PLACES® T3 MOTE SUPEDATS THE BOUMDAAY LOCATION HOWEVER THIS MONUMENT '3 WOT
ACCEPTED A3 THE SOUTHREST CORNER OF THAT PARCEL OF LAKO A3 DESCRISED AT BOOK 033 PAGE 381,

N BEPTEMBEN 29. 1364 JUOGE 6. AUSSELL MILLER ISSUED A RULE AND ORDER W THE DISTRICT COURT I AND FOR THE COUNTY OF EL
PASD AMD STATE DFf COLORADO. THE RULE AN ORDER WAS RECORUED AT HOOK 2136 PAGE 448. EL PASO COUNTY CLERK AND
RICORDEA'S RECORDS, COLORADO BPRINGS, CO PARCEL WO 474, COLORADO DEPARTMENT OF MGHYAYS' PROJCT MO F O7-%E), WAS
TAMEN BY THE DEPARTIENT OF 190HNAYS, STATC OF COLORADO, AS & RCEULT OF THE ULE AND OROER AND WAS DESCRIBED 4T BOOK

-

TES ARE SHOWN FROM THE EAST AND WEST [NOLWEG OF PARCEL 47A 10 1HE
SOUTHEAET AMG SOUTHEEST CORMEAS OF THAT PARCEL DF LAND A5 RECORDED AT ADOX 1646 PAGE 37D, L PASU COUNTY CLERK AMD
RECDROLA'S RECORDS. COLGRADO SPAMGS, CO  KOWEVER, THE AUTHOR COLS NOT IOICATE THAT ANY MOMUMENTS WERE FOLAD AJ THE
SQUTHEAST AND SOUTHYEST CORNEA3 OF SAID PARCEL M OROCR TO DEVELO® THE LEGAL DESCRIPTION FOR PARCEL NO 474 iT 18
ASSUMED ANG EVIIEWCE SUPPORTS THAT PROPERTY LINCS WERE LOCATED ON TME GADUNO AT THE TiaC THERETORL. N DETERWNSG
THE BOUNDARES. THE [4ST ANG WEST EMDLIMES OF PAACEL 474 WERL WELD ANU EXTEWDED SOUTH AT RELORD DIETANCE D THE
SOUTHEATT AND SOUTHWEST COANEA OF 3AK FARCEL. NO MOMUMENTS WERE FOUND £OR PANCEL MO. 4TA,

OI72) STATL MCHRAY ND. & MGHT OF WAY®

OW OCTORLR 76, 2007 OLIVER € WATTS, CO PL-LS MO 9853, RECORUEU A PLAT TIILIO "CERTA WD BOUNDARY SURVEY® AT RECEPTION
WO 207300079, EL #4350 COUNTY CLIRX MO ACCOWDER'S RECOANS. CON ORADO SPRWGS, CO WH. WATTE MONUMENIFU HS CALCULATED
CORNER POSITIONS A3 NDKCATED OW THE PLAT AND | RECOVFRED AND WEASURED WR, WATTS'S MONUMENTS A3 MINCATED TO IMLP
POEITION 96 SURVLY ON THE GROUND AND UNOTRSTAND HO® MR WATTS CALCULATED 143 BOUNDARY (T APPLARS THAT MR WATIS
POMHONED 13 BOUNDARY USH® THE TAUC CENTER-EANT 4 SECTION CORNER POSITION. AS A RESWLT WA, WATT'S BOUNDARY 1S Fiw TED
CONBOENABLY 10 THE WEST ANO BOUTH OF W1 CALCULATED BOUMDAARY | BELEVE MA. WATTE FALED TO TAKE MTO ACCOUMT THE
GRAMTE STONE MARAED 4 YO THE NORTH AND CAST OF THC TRUE CENTLR EAST 4 SECTION CORNER OF BLCTION 26 AS WELL A5 THC
OCCUPATIONAL EVIDENCE (FENCES, ROADS, PIPELINE, CITY PLAT TITLED “LONGS RANCH', COLORADO DEPARTMENT OF HGHWATS PROJECT
NO F OF7-K2)) THAT BAEAKS TO THE MTENT OF THE PARTIES AT THE TME OF THE CONVETANCES. THEREFORE. MR WATT S BOUNDARY It
NOT ACCEPTED AT A TRUE AND FAITHF . OETERMINATION OF THE BOUNDARY POSITION

5
H
i
z
:
:
:
g
:
:
14
i
5
<
:
;
i
;
8
i
L
§
:
1
i
:
i
i
§

CONCERM COMTAMNS & POATION OF THE GRADED GAAVEL PARNIG AREA, AN CLECTRIC MODKUP, TWD WATER FUMPS, ANO A PORTION OF ThE
SEPTIC SYaTEM.

THS LAKD SUAVEY PLAT DOLS HOT CONSTIUTE A TITLE SEARCH BT COLORADO SPA®OS UTIITES TO DETERMNE OWNENSHS,
EASIMCNIE, DR RIGHTS OF WAY OF RECORG COLOAADO SPRINGY UTWLITICS DX KT WISIt 10 ZH0W ALL RIGHTS OF- WAY AND EASEMLNIS

"

7. THE PURPOSE OF TiS SURVEY A3 TO SETTLE A BOUNDARY DISPUTE BETREEN THE CITY OF COLORADO SPRINGS, MARK E CUSACK AND
DAIWELA FRANCIS CUSACK A/K/A DAMELA F CUSACK I°THE PARTIES") A BOUNDARY ACREEMENT. M ACCOADANTE WITH CR 3 § 38-44-K2
WAL BE MADE ANO ENTERED INTO BY THE PARTIES ANO RECORDED # EL PASO COUNTY CLEAK AMD RECOROER'S AECORDS, COLCRADD
SPR®/GS, CO AFTER THI ( INO BURVEY PLAT 1S RECOANFD, PURSUANT TO TH€ PARTIES SETTLEMFNT AGRETMENT TERUS, FLLLY WD
FOALLY GETTLAG THE LAWEUT FILED BY MARK E. CUBALK ANQ ENTITLED: MARK € CUSACK v DANELA F CUSACK AMD THE CITT GF
COLORADD SPRIVGY, A MUSCIPAL CORPORATION, EL PASD COUNTY DISTRICT COURT, CASE HO. 2013CVI2138,

A BCTTLENENT AGREEMEWT ANO RELEASE BY AND BETWELN MARK E CUSACR v DAMELA F CUSACK AND THE CITY OF COLORADO SPRINGE.
A MUNCPAL COAPORATION. WAS BEEN FULLY EXECUTED AS OF GCTOBER 3, 2016 AKD WL BE RECORDED W EL PASO COUNTY CLEAK ANO
| RECORDER'S AECORDS, COLORADO SPRAGS, CO AFTER TH3 LAND SUAVEY PLAT 13 RECORDED

WATER SERVICES DIVISION/PERM/ASM/LBS
LEON YOUNG SERVICE CENTER
1521 HANCOCK EXPRESSWAY
COLORADU SPRINGS, CO 80903
(712) 448-4800

| i |

Colorado Springs Utilities

It's how we're all connected |

LEGAL DESCRIPTIONS:
PARCEL A:

THAT PAACIL DESCREED AT BOOK 2723 PAGE 447, EL PASG COWNTY CLERK ANO RECORDER'S RECOADS, COLONADG SPRINGS, €O, WORE
PARTICULARLY DESCRAED AS FOLLOVS:

COMMENCIMG AT THE ACCEPTED COAWER POSITION FOR THE CEWTER EAST 4 SECTION CORMER. SECTICN 26. TONNSI®P 13 SOUTH, RANGE 68
WEST SIN PM, k1 PASO CCUMTY, COLDRADO. AS DEPICTED ON THE LAND SURVEY PLAT RECORDED AT RECEPTION NO, 933OMT0. EL PASO
COUNTY CLERX AND RECORDER'S RECONDS, COLORADO SPRINGE. COLORADD. THENCE 5.46°23°08°W (R: §4T°26'W), T0 1o WORTHEAST
COANER OF PARCEL 474, COLORADO DEPARTMENT ©F MIGHEAYS' PROJECT NO F ONF-H2L AS DEBCRAWED i RULE AND OMDER RECORDED AT
BOOK 2136 PAGE 445, EL PASO COUNTT CLERR AND RECORDEA'S RECORDS, COLORADOD SPRIGS, CO. A DISTANCE OF $4009 FEET (R 1028
FEETE

THENCL ALONG THE EAST UNC OF SA FARCEL 474, 93°2421F (F
USTANCE OF 740 FECT. AND THE POIMT OF BECNNWG:

. 10 THE SOUTIEAST CORMER OF SAI PARCCL ¢74, &

THENCE, $.3°24271°E. (R: 3 4°OUE ], A DISTANCE OF 48260 FEET:

THENCE, S.86°3533°% (A S86°00'W }, A CISTANCE OF 224.30 FEET (R 225 FEET),

THENCE, MAP2427°W (R; H4*DU'N ), TO ThE SOUTHREST CORNER OF SA10 PARCEL 474, A DISTANCE OF 43310 FEET.
THEWCE. ALONG THE SDUTH LINE OF SAID PARCEL 47A, THE FOLLOWING THREE CALLY

* ON & WON TANGLNT CUMVL 10 THE LEHT, AV A HADWS OF 67300 FELT AND A CENTRAL ANGLE DF 3°¢'30", {THE RADIAL GF WHICH
BEARS N S°40'48°E |, AN ARC ('STANCE OF 6098 FEFY {H: 608 FEET)

*  NTATATOAL (R N 7447 30°CL A DISTANGE OF 138 60 FEET;
©  MT3"34°SA'E (R NT3*3TLJ A DISTANCE OF 70 FEET,

O TNC FOM] OF BEGRMNG, AND CONTASENG 99,033 SQUARE FELT (2.1 ACHES] OF LAND MORE OR LESS

 IPARCEL B:

THAT PANCEL DESCRBED AT BOOK 2815 PAGE 120, EL PASD COUNTY CLERK AND WECORDER'S AECORDY, COLOAADO SPRMGS, CO. MOAE
PARTICULARLY DESCRIBED A3 FOLLOWS:

COMMENCING &1 THC ACCEPTFO CORNCR POSITION FOR THE CENTER EAST & SECTION CORNEE, SICTION 26. TOUNSH 13 S0UTH, AANGE 68
WEST, 6TH P M. €L FAKO COUNTY, COLONADO, AS DEPICTED O THE LAND BURVEY PLAT RECOMDED AT ALCEPT

ORDER RECORCED AT
200« 2138 PAGE 448, £L PASO COUNTY CLERK AND RECORDER'S RECORDS, CELOAADD JPRINGY, €O, A DISTANCE OF 34008 FLET (R: 1028
FEET)

THENCE, ALONG THE EAST LI OF SAID PARCEL 474, § 3°24°2T°F (R: $3°24°E |, TC THE GIUTHEAST CORNER UF SAID PARCEL 4TA, ALSO
BLING VHE HORTHKAST CORMLK OF THAT PARCEL DESCRIED AT DOOK 2723 PAGE 447, EL FASO COUNTY CLENK AND RECURUER 5 RECORDS,
LOLORALG EPHINGS, COLONADO, & 018 TANCE OF 7.40 FEET;

THENCE, ALOWG THE EAST LIME OF 3AID PARCEL DESCRIBED AT BOOK 2723 PAGE 447, 8 3¥24'27°F (R: $ 4°00°E ), TO THE SOUTHEAST CONMER
OF SAD PARCEL DESCRIBED AT BOOK 2725 PAGE 447, ALSO BLMG THE NORTHEAST CORNCR OF PARCEL OF LAND DEICRIBED AF BOOK
2634 PAGE $40. [1 PASO COUNTT CLERK AND SLCOHDLR'S RLCORUZ, COLORADD SPRINGS, COL O ISTANCE OF 462 60 FEET,

THENCE. ALOMG THE EAST LINE OF SA0 PARCEL DESCRBED AT BUOK 7634 PAGE 918, § 3°24'27°C. [A: § 4*00'EL. TO THE SOUTHEAET CORNER
OF $A© FAACEL CEECATIED AT BOOK 2634 PAGE %6, A [STANCE OF 700.C0 FEET:

THENCE. ALONA THE SOUTH LWE OF BAD PARCEL DESCRMFD AT AOOK 2634 PAGE %6, SAE*N333°w (R 98E°D0' ). TO THE SOUTHWEST
CORNER OF BAID PARCEL DESCRIBED AT BACK 2654 PAGE 910, A D(STANCE OF 224 30 FEET IR: £23 FLET),

THENCE. 3 96"

'33°% (R: 5 06700 W.1. A DISTANCE OF K070 FEET (R: 100 FEET], AND THE POMT OF BEGIMWND;

THENCE, $86°3535°F (R: 3 86°00W.), A DISTANCE OF .36 FEET:

THENCE, N 32° 3048 N33CUB2'W), A DISTANCE OF @717 FEET;

THENCE, MT3°8'90°E {0 N.73%1017°E |, A DISTANCE OF 28090 FEET:

THENCE, S3°242T°E (R: 3 4*00L), A DISTANCE OF 487.02 FECT, T0 THE FPOWT OF BECWSWNO, AN CONTAINNG 60,T9E SQUARE FEET [: 40
ACAES) OF LAWD MORE O LESS

PARCEL C:

THAT PARCEL DESCRISED AT BOOR 2634 PAGE )7, EL PASO COUNTT CLERX AND RECORDER'S RECOADN, COLOAADD BPRNGS, CO. MORE
PARTKIRARLY DESCRBED AS FOLLOWY

COMMENCING AT THE ACCEPTED CORMER POSITION FOR THE CEMTEM EAST & SECTION CORNER, SECTION 26, TOBNSH® (3 SOUTH, RANGE &8
WEST, 671 P M, Fi PASD COUN!Y. COLORADIO, AS TN PICTLD ON THE LA SUNVEY PLAT HLCOWDED AT KLCLPTION KO 9830810, [L PASO
COUNTY CLERK AM) RECORDEW'S RECORDS. COLORADO GPWIMGS, COLURAGO. THEWGE 5 A6°2508°W (R: G4T°26'W), TO THE MORTIEAST
CORMER OF PARCCL A7A. COLORADD DEPARIMENT OF HCHWATS' PHOMCT NO. F Oi7-¥2). AS DLSCRIBED W RULE AND DRDER RECORIED AT
@00K 2136 PAGL $45, EL PASO COUNTY CLLAX ANO RECORDER'S RELORUS, CDLOAAD SPRNGS, CD. A XSTANGE OF 94D.03 FELT (R: 1,028
FEETE

THENCE. ALONG THE EAST LWE CF SAD PARCEL 474, 3 3°24°27°€ [N, 53°24'C). TO THE SOUTHEALT CORNER OF 340 PARCEL 474, ALST
BEWO THE NORTHEAST CORNER CF THAT PARCEL DESCRIBED AT BOOK 2725 PAGE 447, EL PASD COUNTY CLERK AMO RECORDER'S RECGROS,
COLORADO 3PRWGS, COLORADG, A DITANCE OF 740 FEET,

THERCE, ALOWG THE £AST LINE 07 SAI0 PARCEL DESCRIBED AT BIOK 2729 PAGE 447, § 1°24'27°€ (R: 5.4°00Y., 10 THE SOUTHEAST CORMER
OF SAQ PARCEL OESCMEED AT BOOX 2725 PAGE 447. ALSO REMG THE NORTHEAST CORKER OF THAT PARCEL OF LAND CESCRIOED AT §0OK
2834 PAGE 940, EL PASO COUNTY CLERK AND RECORGER § RECORDS, COLORADO SPRINOS, COLOAADO, A DISTANCE OF 482 60 FEET;

THENCE, ALOWG THE £AST LIWE DF SAI0 PARCEL DLSCRIBLD AT SDOK FG34 PAGE %48, 8.3°24'Z7°E. (R, 5 4°00°CL. 10 1#E SOUTHEAST COAM R
OF SAD PARCTL DESCRIGLD AT BOOK 2G34 PAGE BiB, & DISTANCE OF 7DD 00 FECT;

6°35'33°% (R 306°00'W ). TO THE SOUTHUEST
228 FEET:

THENCE, ALONG THE WEST LINE OF 5A0 PARCEL DESCRAED AT JUOK 2634 PAGE 98, N 3°24'27°W [R: N 4°00'8 ). T0 AN ANGLE POWMT ON SAK0
WEST LINE UF SAK) PARCEL GLBCRIBED A1 BOOK 2604 PACE 919, A (RSTANCE OF 80 &I FEET (H: 50 FEET), AND THE POINT OF BESINNING:

THENCE. ALONG THE SOUTH LIWE OF SAID PARCEL DESCRIBED AT BOOK 2634 PAGE Wif,
CORMER OF $AI0 PARCEL DESCRIBED AT BODK 2634 PAGE $i8, A DIS FANCE OF 224.30 FEI

“NOTICE: ACCORDING TO COLORADO LAW YOU MUST COMMENCE ANY LEGAL ACTION BASED
UPON ANY DEFECT IN TH'S SURVEY W:THIN THREE YEARS AFTER YOU FIRST DISCOVER 5UCH
DEFECT IN NO EVENT, MAY ANY ACTION BASED UPON ANY DEFECT IN THIS SURVEY BE
COMMENCED MORE THAN TEN YEARS FROM THE DATE OF THE CERTIFICATION SHOWN HEREON*

| THENCE. § 3°24'27°E (R 3.4°00'C 1, A DISTANCE OF $00.00 FEET:

THENCE, CONTINUNG ON SAD WEST LIWE OF SAID PAACEL CESCRMIED AT BDOK 7834 PAGE B9, N4STAD'CT'L. TO AN ANGLE POMT oW 34 |
WEST LIME OF SAD PARCEL DESCRIBED AT BCOK 2634 PAGE 918, A D191 ANCE OF 15) 73 FEET;

THEMCE, CONTIMWG OK SAK) WEST LIWE OF AW PAACEL DESCRMED AT BOOK 2604 PAGE 5. N.3°242T°W (R: N4°00WL TO THE
NOATHUEST CURNLA OF SAID FARCEL UESCRBLD AT BOOK 2634 PAGE B0, ALTU BEWG A PONT ON THE SOUTH LIME OF SAD PARCEL
DESCRIBED AT BO0K 2723 PAGE 447, A DISTANCE OF 930.00 FEET;

THENCE, LOWG THE SOUTH LIME OF SAID PARCEL DESLROID AT BOOK 2728 PAGE 447, TO THE SOUTWEEET CORMER OF SAD PARCEL
UESCHGED AT BOOK 2723 PAGE 447, A DIETANCE OF 4.4 FEET [R: 83 FEET)

THEWCE. $ 3°24'27°. (A- 5 4°00'C }. A IXSTANCE OF 649 33 FELT (A: 6501, TO THE POKT OF BEOWNIG, AND COKTAWING 58,750 SQUARE FEET
038 ACRES) DF LANG MORE OR | €35

PARCEL D:

THAT PARCEL OESTRBED AT BOOK 2634 PAGE ]9, EL PASD COUNTY CLERK AMG RECORDEW'S AECORDS, COLOAADD SPRMGS, CO, MORL
| PANTICULARLY DESCRIBED AS FOLLOWS:

| COMMENCING AT THE ACCEPTED CORWER POSITION FOR THE CENTER EAST 4 SECTION CORNER, SECTION 26, TOWKSH 1S SOUTH, RANGE S8
¥LAT. §1M PU. EL PASD COUMTT, COLORADD, AS DEFICTED O THE LAMD GURVEY PLAT RECORDED AT AECEPTION WO. 939070, E2, PASO
COUHTY CLERK ANG RECORDLA'S RECORDE, COLOAADG SPAMGS. COLOMADO, THENCE £.46°25°08°W (R: SAT°24'W). TQ THE NOATHEAST
CORNER OF PARCEL 474, COLORADO DEPARTMENT OF HGHWATS' PROJCT NO F OV7-HEL AS DESCAWED v WULE AND ORDER RECORDED AT
BOOK 2186 PAGE 446, EL PASO COUNTY CLEMK AKO RECORDER'S NECOADS, COLOMADO SPRINGS, CO. A DISTANCE OF 94008 FEET (A: LOZS
FEET)

TJHENCE. ALOKG THE FAST | NC OF SAK PARCIL 47A S3°PAZI°C (% §3°FA'L), T0 THE SOUTHEAET CORNER OF SAD PARCEL 474, ALSC
BENA THE NORTHEAST CORMER OF THAT PARCEL DEACABED AT BO0K 2723 PAGE 447, EL PASO COUNTY CLERW ANQ RECOADEN'S RECORDS,
COLORADO SPHINGS, COLORADO. & DIS 1 ANCE OF 740 FEET;

| THENCE. ALONG THE EAST LINE OF 3410 PARCEL DESCRIBED AT DOOK 2723 PAGE 447, 3 IZ427°C, (8: $4°00°E ), 10 THE SOUTHEAST CORNER
OF SAD FARCEL DEBCRUED AT BOOK 2723 PAGE 447, A DISTANCE OF 482 60 FEET. AMD THE PONT OF BESINNG;

THENCE, 83°2627°L (h: S.4°D0E ), A DISTANCE OF 700 00 FEET!

THENCE. $86°35°32'% (R: $08°00'F), A DISTANCE OF 224 30 FEET (%: 229 FEETR

THENCE, N3°24'27"% (R: N 4°00'Y ), A DIATANCE OF 30 & FEET IR: 30 OO
TIENCE, NAST40°07°E , A DISTANCE OF 13073 FLET;

THENCE, N 3°2427"w. (A:
52000 FEET;

HA°DO'V), TG A PONT ON THE S0UTH LONE OF SAD PARCEL DEBCRIED AT 900K 2129 PAGE 447. A DISTANCE OF

THENCE, WOGT3S'SST (R MBETOOT ). & INSTANCC OF 10966 FECT (A: WO FEETL TO [HE POWT OF DEGINMNG, AMD CONTABNG 90.209
SOUARE FEET (203 ACRY5) OF L AND MDAE OR LLSS

PARCEL E:

THAT PANCEL OESCROED AT BOORK 283 PAGE 127, EL PASO COUNTY CLERK ANO RECOADER'S RECORDS, COLORADO SPREWS, CO. MORE
PAATICULARLY DESCNBED AS FOLLOWS:

COMMENCING AT THE ACCEPTFD CORNER POBITION FON THE CFNTER EAST § SFCTION CORNER, SECTION PG, TOWNSHP 13 SOUTH, RANGE 68
WEST. 6TH P M. EL PASO COUNTY, CCLORADO. AS DEPICTED CH TME LANO SURVEY PLAT RECORDED AT RECEPTION

COUNTY CLERR AND RECOMDER'S RECGADS, COLORADO SPAMGY, COLORADD, THENC . 7O THE NORTHEAST
COAMER DF PARCEL 4TA, COLORAGO DEFARTMENT OF WGHWAYS' PROJECT NO F OI7-42), A DESCRIDED ™ PULE AND ORDER RECORDED AT
BOOK 2136 PACE 44, EL PASO COUNTY CLERK ANO RECORDEN'S RECORDS, COLORADG BPRNGS. CO, A INSTANCE OF 34009 FEET (A LORY
FEETY

THKNCE, ALDNG THE FAST LINE OF SAD FaWCEL 474, 53°24'27°€ {R: S.3°24'C ), 10 1HE SOUTHCART CORNER OF SAID PARCEL 474, ALSO
DEWG THE NOATHE A31 COMMER OF THAT FARCEL DESCRUILD AT BOOK 2723 PAGE 447, €L PASO COUNTY CLERK AND WECONDER'S RECORDS,
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LAND SURVEY PLAT 12/09/16

A PORTION OF THE SE )4, SECTION 26, T.13 S., R. 68 W., 6TH P. M., EL PASO COUNTY, COLORADO
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REVOCABLE LICENSE FOR USE OF CITY PROPERTY

For The Benefit of Daniela F. Cusack and Mark E. Cusack

1. The City of Colorado Springs, Colorado, a home rule city and Colorado municipal corporation
("City"), hereby grants to Daniela F. Cusack and Mark E. Cusack (collectively "Licensees") a revocable
license (“License”) to use the City property described and shown on Exhibit A, depicted on Exhibit B,
with a graphic representation of the property on Exhibit C, collectively attached hereto and made a part
hereof (hereinafter referred to as the "Licensed Property"). This License is solely for the purpose of
accessing Licensees’ respective adjacent properties that are surrounded by the City’s Licensed Property,
as shown and depicted in Exhibits A, B, and C. Licensees shall have the right to enter upon the Licensed
Property for the purposes above, and no other purpose.

2. The term of this License shall be for twenty-five (25) years commencing July 1, 2016, through
June 30, 2041, unless sooner revoked in writing by the Real Estate Services Manager, the Mayor or
designee, authorized City or Colorado Springs Utilities’ designee, or as otherwise provided in this
License. The City understands that Licensees’ respective properties are “land-locked” and surrounded by
the City’s Licensed Property. If the City revokes this License, it shall, prior to any such revocation,
provide Licensees with a successor license granting another method of reasonable access to Licensees’
respective properties. At the end of each twenty-five year license term, this License, or successor license,
as the case may be, shall automatically begin a new twenty-five year revocable license term under the
same provisions set forth herein. No party shall be required to take affirmative steps or action to create a
new revocable license period at the end of each term.

3. This License is given subject to all easements or other encumbrances upon the Licensed Property.
The City shall retain the right to make full use of the Licensed Property, including but not limited to use
of such Licensed Property for any utility lines, drainage, or otherwise, except for such use as might
unreasonably endanger or interfere with the rights of Licensees in accessing their respective, adjacent
properties. The City retains the right to enter upon the Licensed Property at any time and to service all
utilities or other City facilities located in or thereon, and the right to utilize the Licensed Property for City
purposes. Licensees will not injure or interfere with, now or in the future, any of the City’s existing or
future facilities or other license or easement rights. All costs in connection with either Licensee’s
activities are at its sole cost and expense of the Licensee causing or creating such expense.

4. By accepting this License, Licensees expressly agree for themselves, their successors and assigns,
that they will not interfere in any way with the City's primary purpose and use of the Licensed Property.
Each and every one of the benefits and burdens of this License shall inure to and be binding upon the
respective legal representatives, heirs, executors, administrators, successors and assigns of the parties
hereto.

5. Licensees shall not commit any nuisance or cause any waste on the Licensed Property. Licensees
shall not annoy, disturb, or be offensive to anyone on the Licensed Property. Licensees shall repair or
reimburse the City for the reasonable cost of repair for any physical damage to the Licensed Property or
any utilities, structure, apparatus, or appurtenances on the Licensed Property done by or resulting from
actions, omissions or operations of Licensees, their successors, heirs and assigns, employees, contractors,
or representatives to the Licensed Property and/or any of the City's existing or future facilities or
improvements, whether within or outside of the Licensed Property. Such reimbursement shall be made
by the party causing the damage.

6. Licensees shall maintain the Licensed Property in a clean and neat condition at all times,
including removal of garbage, pet refuse, and other debris. Licensees shall not restrict the City’s access or
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use of the Licensed Property in any manner whatsoever. Licensees shall not construct any fence, facility,
structure, apparatus, and appurtenances on the Licensed Property without written consent from the City.

7. Licensees shall have the right to assign or otherwise transfer this License or any right or
obligation hereunder to their heirs, successors, and assigns without the prior written consent of the City.

8. It is the intent of the parties that this License shall be deemed to run with the Licensed Property.

0. This License is subject to and shall be interpreted under the laws of the State of Colorado, and the
Charter, City Code, Ordinances, Rules and Regulations of the City of Colorado Springs, Colorado, a
Colorado Home Rule City. Court jurisdiction and venue shall exclusively be in the Colorado District
Court for El Paso County, Colorado. Licensees shall insure that they and their Licensee's employees,
agents, and officers are familiar with, and comply with, applicable Federal, State, and local laws and
regulations as now written or hereafter amended.

10. The City hereby expressly disclaims any warranty of title with respect to the Licensed Property.
Licensees are relying on their own investigations as to the adequacy of the Licensed Property described
herein for its use under this License. Without limiting the foregoing, the grant of rights set forth herein are
subject to all easements, restrictions, reservations, and rights of way of record. The City further disclaims
any warranty with respect to the physical condition of the Licensed Property described herein, including,
without limitations, the fitness of such Licensed Property for any particular purpose and/or the condition
of the soils contained therein. Licensees acknowledge that they are accepting their right to use the
Licensed Property described herein on an as-is, where-is, and with all faults basis.

11. Licensees agree that they shall indemnify, defend and hold harmless the City, its officers,
employees and agents, from and against any and all loss, damage, injuries, claims, cause or causes of
action, or any liability whatsoever resulting from, or arising out of, or in connection with the Licensee's
intentional or negligent conduct in the use of the Licensed Property.

12. The parties acknowledge and agree that this License is in the nature of a license as defined in the
Colorado Springs, Colorado, City Charter for the use of City Licensed Property. As such, this License is
expressly subject to section 10-100 of the Charter of the City of Colorado Springs, and is expressly
revocable by the City Council at any time; provided that, upon any such revocation the City shall, in
accordance with the terms of Paragraph 2 above, provide to Licensees reasonable alternative access to
their respective properties.

13. This License is further subject to section 10-60 of the Charter, which limits the term of this
License to 25 years.

14. Nothing in this License shall be interpreted to limit or prevent the protections afforded to the City
under the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq.

15. Any notices required under this License shall be sent to the parties by United States Certified
Mail, return receipt requested, to the persons and addresses below.

For the City: For the Licensees:
Colorado Springs Utilities Daniela F. Cusack Mark E. Cusack
Attn.: Engineering Support 102 Wilson Place 242 N. Guadalupe
111 S. Cascade Avenue Santa Monica, California 90405 | San Marcos, Texas 78666
Colorado Springs, CO 80903
Telephone: 719.668.4667 Telephone: Telephone: 512-392-7700
Facsimile: Facsimile: Facsimile: |
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16. This License represents the entire agreement between the parties and no additional or different
oral representation, promise or agreement shall be binding on any of the parties hereto with respect to the
subject matter of this instrument, unless stated in writing signed by the City and Licensees.

STATE OF COLORADO

COUNTY OF EL PASO

Executed by Colorado Springs Utilities:

By: DANI g J. Hxzae=~S
(print name)

By >M H'« '
(sign name) G vo

Crref waree Scevzeas offrczw
(position with CSU)

Date: 9”22"/6

The foregoing instrument was acknowledged before me this ZZJday of MZOIG, by

L/ -
7

Witness my hand and official seal

My commission expires: %%( /Z, 2oy

Approved as to form:

&

DEBRAA. MAZZA
NOTARY PUBLIC
STATE OF COGLORADO
NOTARY ID # 19974009022
MY COMMISSION EXPIRES MAY 19 2017

oty &, Plogzn

Notary Public

o

ICity Attorney’,

Date: 4’3? '/é
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Revocable License Exhibits

Exhibit A
Real Property Description

A parcel of land located in the W2 of the SE% of Section 26, Township 13 South, Range 68 West, Sixth
Principal Meridian, Colorado, as conveyed to The City of Colorado Springs by instrument recorded at

Book 893 Page 381 and Book 915 Page 216, El Paso County Clerk and Recorder records, Colorado
Springs, Colorado.

Exhibit B

License Area Description
A portion of a parcel of land located in the W2 of the SE% of Section 26, Township 13 South, Range 68
West, Sixth Principal Meridian, Colorado, as conveyed to The City of Colorado Springs by instrument
recorded at Book 893 Page 381 and Book 915 Page 216, El Paso County Clerk and Recorder records,
Colorado Springs, Colorado, more particularly described as follows:
Commencing at the Center % Sec. Cor. of Sec. 26 (a found granite stone, 8" x 4", firmly set, projecting
14" above ground, chiseled “+" on top and “+" on South face), from which the % Sec. Cor. of Secs. 26 and
35 (a found iron pipe, 1" diameter, firmly set, projecting 2" above a mound of stone, 3%’ diameter, with a
brass cap, 2%" diameter, marked as described in the official record of the dependent resurvey of T. 13 S.,
R. 68 W., accepted in 1941) bears S 1 degree 35 minutes 09 seconds W, 2,597.18 feet distance, Thence,
along the West line of said W'z of the SE% of Sec. 26, S 1 degree 35 minutes 09 seconds W, 747.39 feet
distance, and the Point of Beginning;
Thence, departing said West line, S 58 degrees 02 minutes 46 seconds E, 72.61 feet distance;
Thence, S 72 degrees 07 minutes 18 seconds E, 98.03 feet distance;
Thence S 61 degrees 28 minutes 21 seconds E, 81.49 feet distance;
Thence S 70 degrees 49 minutes 30 seconds E, 105.99 feet distance;

Thence, along a curve to the right, having a radius of 55.00 feet and a central angle of 80
degrees 00 minutes 14 seconds, an arc distance of 76.80 feet;

Thence S 9 degrees 10 minutes 44 seconds W, 124.66 feet distance;
Thence, S 6 degrees 01 minutes 36 seconds W, 120.43 feet distance;
Thence, S 15 degrees 18 minutes 20 seconds E, 60.87 feet distance;
Thence, S 2 degrees 37 minutes 05 seconds W, 122.64 feet distance;
Thence, S 10 degrees 22 minutes 19 seconds E, 71.13 feet distance;
Thence, S 30 degrees 09 minutes 34 seconds E, 117.26 feet distance;
Thence, S 16 degrees 07 minutes 31 seconds E, 40.31 feet distance;
Thence, S 0 degrees 06 minutes 30 seconds E, 74.40 feet distance;

Thence, S 8 degrees 30 minutes 26 seconds W, 155.54 feet distance;



Thence, N 86 degrees 35 minutes 56 seconds E, to a point on the West line of a parcel of land as
recorded at Book 2654 Page 917, El Paso County Clerk and Recorder records, Colorado Springs,
Colorado, 52.56 feet distance;

Thence, along said West line, S 3 degrees 24 minutes 25 seconds E, to the Southwest corner of said
parcel, also being the most Westerly corner of a parcel of land as recorded at Book 2654 Page 918, El
Paso County Clerk and Recorder records, Colorado Springs, Colorado, 39.75 feet distance;

Thence, along the West line of said parcel, S 3 degrees 24 minutes 25 seconds E, to the Southwest
corner of said parcel, 50.00 feet distance;

Thence, S 86 degrees 35 minutes 56 seconds W, to the Southeast corner of a parcel of land as recorded
at Book 2615 Page 128, El Paso County Clerk and Recorder records, Colorado Springs, Colorado,
100.86 feet distance;

Thence, along the East line of said parcel, N 3 degrees 24 minutes 25 seconds W, 89.75 feet distance;
Thence, departing said East line, N 86 degrees 35 minutes 56 seconds E, 17.64 feet distance;

Thence, N 8 degrees 30 minutes 26 seconds E, 159.61 feet distance;

Thence, N 18 degrees 24 minutes 28 seconds W, 11.23 feet distance;

Thence, N 0 degrees 06 minutes 30 seconds W, 67.31 feet distance;

Thence, S 34 degrees 07 minutes 51 seconds W, to a point on said East line, 84.62 feet distance;
Thence, along said East line, N 3 degrees 24 minutes 25 seconds W, 49.24 feet distance;

Thence, departing said East line, N 34 degrees 07 minutes 51 seconds E, 66.54 feet distance;

Thence, N 30 degrees 09 minutes 34 seconds W, to a point on said East line, 90.07 feet distance;

Thence, along said East line, N 3 degrees 24 minutes 25 seconds W, to the Northeast corner of said
parcel, 27.73 feet distance;

Thence, along the North line of said parcel, S 73 degrees 53 minutes 53 seconds W, 7.99 feet distance;
Thence, departing said North line, N 10 degrees 22 minutes 19 seconds W, 65.82 feet distance;
Thence, N 2 degrees 37 minutes 05 seconds E, 121.32 feet distance;

Thence, N 15 degrees 18 minutes 20 seconds W, 61.79 feet distance;

Thence, N 6 degrees 01 minutes 36 seconds E, 126.91 feet distance;

Thence, N 9 degrees 10 minutes 44 seconds E, 125.48 feet distance;

Thence, along a curve to the left, having a radius of 25.00 feet and a central angle of 80 degrees 00
minutes 14 seconds, an arc distance of 34.91 feet;

Thence, N 70 degrees 49 minutes 30 seconds W, 108.45 feet distance;

Thence, N 61 degrees 28 minutes 21 seconds W, 81.15 feet distance;



Thence, N 72 degrees 07 minutes 18 seconds W, 98.93 feet distance:

Thence, N 58 degrees 02 minutes 46 seconds W, to a point on said West line of said W SE% Sec. 26,
58.73 feet distance;

Thence, along said West line, N 1 degree 35 minutes 09 seconds E, 34.77 feet distance, to the Point of
Beginning, and containing 50,209 square feet of land, more or less.

The direction of each line is with reference to the Colorado Coordinate System of 1983 Central Zone.
The distances are reported as horizontal measurement at a mean ground elevation of 6,500 feet above
sea level, U. S. survey foot.

Legal description statement:

I, Luke R. Johnson, a Licensed Professional Land Surveyor in the State of Colorado, do hereby state that
the above legal description and attached exhibit were prepared under my responsible charge and on the
basis of my knowledge, information and belief are correct.

Luke R. Johnson, Colorado PLS 38184
For and on behalf of Colorado Springs Utilities






REVOCABLE LICENSE FOR USE OF CITY PROPERTY
For The Benefit of Mark E. Cusack

1. The City of Colorado Springs, Colorado, a home rule city and Colorado municipal corporation
("City"), hereby grants to Mark E. Cusack ("Licensee") a revocable license (“License™) to use the City
property described as “Area of Concern” shown on the Land Survey Plat Recorded on Decombe v-

1 2016, Reception number cz ](gﬁgd l "'3 , and attached hereto as Exhibit A, (hereinafter
referred to as the "Licensed Property"). This License is granted to supplement the Boundary Agreement,
attached hereto as Exhibit B, that was executed by the parties to a lawsuit filed by Mark E. Cusack,
entitled: Mark E. Cusack v. Daniela F. Cusack and the City of Colorado Springs, a Municipal Corporation,
El Paso County Dist. Court, Case No. 2013CV32158 and a subsequent settlement agreement entered into by
the parties. This License is solely for the purpose of permitting Licensee to keep his existing electrical
outlets, two (2) water pumps, and an underground septic tank (collectively “Improvements™) in their
current location and to maintain these Improvements. Licensee shall have the right to use and enter upon
the Licensed Property for the purposes above, and no other purpose.

2. The term of this License shall be for twenty-five (25) years commencing November 4, 2016,
through November 3, 2041, unless sooner revoked in writing by the Real Estate Services Manager, the
Mayor or designee, authorized City or Colorado Springs Utilities” designee, or as otherwise provided in
this License. At the end of each twenty-five year license term, this License, or successor license, as the
case may be, shall automatically begin a new twenty-five year revocable license term under the same
provisions set forth herein. No party shall be required to take affirmative steps or action to create a new
revocable license period at the end of each term.

3. This License is given subject to all easements or other encumbrances upon the Licensed Property.
The City shall retain the right to make full use of the Licensed Property, including but not limited to use
of such Licensed Property for any utility lines, drainage, water right corridor, or otherwise. If, at any
time, the City desires to use the Licensed Premises, or any part thereof, then the City may revoke this
License and Licensee shall, at Licensee’s sole cost and expense, remove any Improvement requested by
the City. The City retains the right to enter upon the Licensed Property at any time and to service all
utilities or other City facilities located in or thereon, and the right to utilize the Licensed Property for City
purposes. Licensee will not injure or interfere with, now or in the future, any of the City’s existing or
future facilities or other license or easement rights. All costs in connection with Licensee’s activities are
at his sole cost and expense of Licensee.

4, By accepting this License, Licensee expressly agrees for himself, his successors and assigns, that
they will not interfere in any way with the City's primary purpose and use of the Licensed Property. Each
and cvery one of the benefits and burdens of this License shall inure to and be binding upon the respective
legal representatives, heirs, executors, administrators, successors and assigns of the parties hereto.

5. Licensee shall not commit any nuisance or cause any waste on the Licensed Property. Licensee
shall not annoy, disturb, or be offensive to anyone on the Licensed Property. Licensee shall repair or
reimburse the City for the reasonable cost of repair for any physical damage to the Licensed Property or
any utilities, structure, apparatus, or appurtenances on the Licensed Property done by or resulting from
actions, omissions or operations of Licensee, their successors, heirs and assigns, employees, contractors,
or representatives to the Licensed Property and/or any of the City's existing or future facilities or
improvements, whether within or outside of the Licensed Property.

6. Licensee shall maintain the Licensed Property in a clean and neat condition at all times, including
removal of garbage, pet refuse, and other debris. Licensee shall not restrict the City’s access or use of the

/Z'kw'/-
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Licensed Property in any manner whatsoever. Licensee shall not construct or install any fence, facility,
structure, apparatus, or appurtenances on or under the Licensed Property. License shall not increase the
size of or increase the number of any electrical outlet, water pump, or septic tank which extends beyond
Licensee’s boundary as depicted in Exhibit A. Licensee shall not move any electrical outlet, water pump,
or septic tank located on the Licensed Premises unless it is for the sole purpose of removing such
Improvement from the Licensed Premises. Licensee shall not use any part of the Licensed Premises for
storage of any material or thing, including, but not limited to firewood, building materials, or camping
equipment. If Licensee or Licensee’s heirs, successors, or assigns sell the property contiguous to the
Licensed Premises, then this License shall immediately and automatically revoke, requiring Licensee to
remove all electric outlets, water pumps and the septic tank from City property.

7. Licensee shall have the right to assign or otherwise transfer this License or any right or obligation
hereunder to his heirs, successors, and assigns without the prior written consent of the City.

8. It is the intent of the parties that this License shall be deemed to run with the Licensed Property.

9. This License is subject to and shall be interpreted under the laws of the State of Colorado, and the
Charter, City Code, Ordinances, Rules and Regulations of the City of Colorado Springs, Colorado, a
Colorado Home Rule City. Court jurisdiction and venue shall exclusively be in the Colorado District
Court for El Paso County, Colorado. Licensee shall insure that they and their Licensee's employees,
agents, and officers are familiar with, and comply with, applicable Federal, State, and local laws and
regulations as now written or hereafter amended.

10. The City hereby expressly disclaims any warranty of title with respect to the Licensed Property.
Licensee is relying on his own investigations as to the adequacy of the Licensed Property described herein
for his use under this License. Without limiting the foregoing, the grant of rights set forth herein are
subject to all easements, restrictions, reservations, and rights of way of record. The City further disclaims
any warranty with respect to the physical condition of the Licensed Property described herein, including,
without limitations, the fitness of such Licensed Property for any particular purpose and/or the condition
of the soils contained thercin. Licensee acknowledges that he is accepting his right to use the Licensed
Property described herein on an as-is, where-is, and with all faults basis.

11. Licensee agrees that he shall indemnify, defend and hold harmless the City, its officers,
employees and agents, from and against any and all loss, damage, injuries, claims, cause or causes of
action, or any liability whatsoever resulting from, or arising out of, or in connection with the Licensee's
intentional or negligent conduct in the use of the Licensed Property. Licensee shall further indemnify and
hold the City its officers, employees and agents, from and against any and all loss, damage, injuries,
claims, cause or causes of action, or any liability whatsoever resulting from environmental release of any
septic tank material, hazardous substance, or hazardous material at, to, from, on, or through the Licensed
Premises which is caused by Licensee (or Licensee’s heir, successors, or assigns), or any appurtenance or
apparatus of Licensee’s (or Licensee’s heir, successors, or assigns) located on the Licensed Premises.

12. The parties acknowledge and agree that this License is in the nature of a license as defined in the
Colorado Springs, Colorado, City Charter for the use of City Licensed Property. As such, this License is

expressly subject to section 10-100 of the Charter of the City of Colorado Springs, and is expressly
revocable by the City Council at any time.

13. This License is further subject to section 10-60 of the Charter, which limits the term of this
License to 25 years.

14, Nothing in this License shall be interpreted to limit or prevent the protections afforded to the City
under the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, ef seq.

i
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15. Any notices required under this License shall be sent to the parties by United States Certified
Mail, return receipt requested, to the persons and addresses below.

For the City: For the Licensee:

Colorado Springs Utilities Mark E. Cusack

Attn.: Engineering Support 242 N. Guadalupe

111 S. Cascade Avenue San Marcos, Texas 78666

Colorado Springs, CO 80903

Telephone: 719.668.4667 Telephone: 512-392-7700

Facsimile: Facsimile: 5, 1 - ?4;)"/5/4"

16. This License represents the entire agreement between the parties and no additional or different

oral representation, promise or agreement shall be binding on any of the parties hereto with respect to the
subject matter of this instrument, unless stated in writing signed by the City and Licensee.

Executed by Colorado Springs Utilities:

[ sy
o=

Daniel Higgins
Date:_(|-(4- /6

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )

The foregoing instrument was acknowledged before me this / 5 day of %Jgﬂ 4‘:’;4) 2016, by

Daniel Higgins.

Witness my hand and official seal

My commission expires: Dhpos/ 7, 4¢/7

//// /Z 7&5»74/4/

: Notary Public
DEBRAA MAZZA
NOTARY PUBLIC
STATE CF COWORADO
NOTARY ID # 16874009022
MY COMMISSION EXPIRES MAY 19 2017
’// 2 -~
. 7
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REVOCABLE LICENSE FOR USE OF CITY PROPERTY
For The Benefit of Mark E. Cusack

1. The City of Colorado Springs, Colorado, a home rule city and Colorado municipal corporation
("City"), hereby grants to Mark E. Cusack ("Licensee") a revocable license (“License™) to use the City
property described as “Area of Concern” shown on the Land Survey Plat Recorded on
2016, Reception number , and attached hereto as Exhibit A, (hereinafter
referred to as the "Licensed Property"). This License is granted to supplement the Boundary Agreement,
attached hereto as Exhibit B, that was executed by the parties to a lawsuit filed by Mark E. Cusack,
entitled: Mark E. Cusack v. Daniela F. Cusack and the City of Colorado Springs, a Mumicipal Corporation,
El Paso County Dist. Court, Case No. 2013CV32158 and a subsequent settlement agreement entered into by
the parties. This License is solely for the purpose of permitting Licensee to keep his existing electrical
outlets, two (2) water pumps, and an underground septic tank (collectively “Improvements™) in their
current location and to maintain these Improvements. Licensee shall have the right to use and enter upon
the Licensed Property for the purposes above, and no other purpose.

2, The term of this License shall be for twenty-five (25) years commencing November 4, 2016,
through November 3, 2041, unless sooner revoked in writing by the Real Estate Services Manager, the
Mayor or designee, authorized City or Colorado Springs Utilities’ designee, or as otherwise provided in
this License. At the end of each twenty-five year license term, this License, or successor license, as the
case may be, shall automatically begin a new twenty-five year revocable license term under the same
provisions set forth herein. No party shall be required to take affirmative steps or action to create a new
revocable license period at the end of each term.

3. This License is given subject to all easements or other encumbrances upon the Licensed Property.
The City shall retain the right to make full use of the Licensed Property, including but not limited to use
of such Licensed Property for any utility lines, drainage, water right corridor, or otherwise. If, at any
time, the City desires to use the Licensed Premises, or any part thereof, then the City may revoke this
License and Licensee shall, at Licensee’s sole cost and expense, remove any Improvement requested by
the City. The City retains the right to enter upon the Licensed Property at any time and to service all
utilities or other City facilities located in or thereon, and the right to utilize the Licensed Property for City
purposes. Licensee will not injure or interfere with, now or in the future, any of the City’s existing or
future facilities or other license or easement rights. All costs in connection with Licensee’s activities are
at his sole cost and expense of Licensee.

4. By accepting this License, Licensee expressly agrees for himself, his successors and assigns, that
they will not interfere in any way with the City's primary purpose and use of the Licensed Property. Each
and every one of the benefits and burdens of this License shall inure to and be binding upon the respective
legal representatives, heirs, executors, administrators, successors and assigns of the parties hereto.

5. Licensee shali not commit any nuisance or cause any waste on the Licensed Property. Licensee
shall not annoy, disturb, or be offensive to anyone on the Licensed Property. Licensee shall repair or
reimburse the City for the reasonable cost of repair for any physical damage to the Licensed Property or
any utilities, structure, apparatus, or appurtenances on the Licensed Property done by or resulting from
actions, omissions or operations of Licensee, their successors, heirs and assigns, employees, contractors,
or representatives to the Licensed Property and/or any of the City's existing or future facilities or
improvements, whether within or outside of the Licensed Property.

6. Licensee shall maintain the Licensed Property in a clean and neat condition at all times, including
removal of garbage, pet refuse, and other debris. Licensee shall not restrict the City’s access or use of the
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Licensed Property in any manner whatsoever. Licensee shall not construct or install any fence, facility,
structure, apparatus, or appurtenances on or under the Licensed Property. License shall not increase the
size of or increase the number of any electrical outlet, water pump, or septic tank which extends beyond
Licensee’s boundary as depicted in Exhibit A. Licensee shall not move any electrical outlet, water pump,
or septic tank located on the Licensed Premises unless it is for the sole purpose of removing such
Improvement from the Licensed Premises. Licensee shall not use any part of the Licensed Premises for
storage of any material or thing, including, but not limited to firewood, building materials, or camping
equipment. If Licensee or Licensee’s heirs, successors, or assigns sell the property contiguous to the
Licensed Premises, then this License shall immediately and automatically revoke, requiring Licensee to
remove all electric outlets, water pumps and the septic tank from City property.

7. Licensee shall have the right to assign or otherwise transfer this License or any right or obligation
hereunder to his heirs, successors, and assigns without the prior written consent of the City.

8. It is the intent of the parties that this License shall be deemed to run with the Licensed Property.

9. This License is subject to and shall be interpreted under the laws of the State of Colorado, and the
Charter, City Code, Ordinances, Rules and Regulations of the City of Colorado Springs, Colorado, a
Colorado Home Rule City. Court jurisdiction and venue shall exclusively be in the Colorado District
Court for El Paso County, Colorado. Licensee shall insure that they and their Licensee's employees,
agents, and officers are familiar with, and comply with, applicable Federal, State, and local laws and
regulations as now written or hereafter amended.

10. The City hereby expressly disclaims any warranty of title with respect to the Licensed Property.
Licensee is relying on his own investigations as to the adequacy of the Licensed Property described herein
for his use under this License. Without limiting the foregoing, the grant of rights set forth herein are
subject to all easements, restrictions, reservations, and rights of way of record, The City further disclaims
any warranty with respect to the physical condition of the Licensed Property described herein, including,
without limitations, the fitness of such Licensed Property for any particular purpose and/or the condition
of the soils contained therein. Licensee acknowledges that he is accepting his right to use the Licensed
Property described herein on an as-is, where-is, and with all faults basis.

11. Licensee agrees that he shall indemnify, defend and hold harmless the City, its officers,
employees and agents, from and against any and all loss, damage, injuries, claims, cause or causes of
action, or any liability whatsoever resulting from, or arising out of, or in connection with the Licensee's
intentional or negligent conduct in the use of the Licensed Property. Licensee shall further indemnify and
hold the City its officers, employees and agents, from and against any and all loss, damage, injuries,
claims, cause or causes of action, or any liability whatsoever resulting from environmental release of any
septic tank material, hazardous substance, or hazardous material at, to, from, on, or through the Licensed
Premises which is caused by Licensee (or Licensee’s heir, successors, or assigns), or any appurtenance or
apparatus of Licensee’s (or Licensee’s heir, successors, or assigns) located on the Licensed Premises.

12. The parties acknowledge and agree that this License is in the nature of a license as defined in the
Colorado Springs, Colorado, City Charter for the use of City Licensed Property. As such, this License is
expressly subject to section 10-100 of the Charter of the City of Colorado Springs, and is expressly
revocable by the City Council at any time.

13, This License is further subject to section 10-60 of the Charter, which limits the term of this
License to 25 years.

14. Nothing in this License shall be interpreted to limit or prevent the protections afforded to the City
under the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq.
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15. Any notices required under this License shall be sent to the parties by United States Certified

Mail, return receipt requested, to the persons and addresses below.

For the City: For the Licensee:

Colorado Springs Utilities Mark E. Cusack

Attn.: Engineering Support 242 N. Guadalupe

111 S, Cascade Avenue San Marcos, Texas 78666

Colorado Springs, CO 80903

Telephone: 719.668.4667 Telephone: 512-392-7700

Facsimile: Facsimile: 5,3 ~ 363.-/5¢4

16. This License represents the entire agreement between the parties and no additional or different

oral representation, promise or agreement shall be binding on any of the parties hereto with respect to the

subject matter of this instrument, unless stated in writing signed by the City and Licensee.

Executed by Colorado Springs Utilities:

Daniel Higgins

Date:

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )
The foregoing instrument was acknowledged before me this day of 2016, by

Daniel Higgins.
Witness my hand and official seal
My commission expires:

Notary Public
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STATE OF TEXAS )
) )ss.
COUNTY OF-HA¥S (1 llespr 9

Executed by Mark Cusack:

Mark Cusagk —

Date: - {7%/6

+h

The foregoing instrument was acknowledged before me this 5 day of /\'O \V . 2016, by

Mark Cusack.
Witness my hand and official seal

My commission expires: Oct. /Lf’l 201%

¢ JENNIFER CARLETON
¢ MY COMMISSION EXPIRES
3 Oclober 16,2018

Approved as to form:

City Attorney’s Office

Date:
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Executed by Mark Cusack:

i Tiat

Mark Cus

Date: lad 5 OZﬂfé

STATE OF TEXAS )
;P )ss.
COUNTY OF-HAYS u/)/esp 9

The foregoing instrument was acknowledged before me this 5— day of /\l OV - 2016, by

Mark Cusack.
Witness my hand and official seal

My commission expires: _Qgi_&, 201 ?

Lt (e

JENNIFER CARLETON Nofary Publio/

MY COMMISSION EXPIRES
Oclober 16, 2018

Approved as to form: 3

Cit Attomey s{}fﬁﬁ
Date; /{4& /é/é
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DISTRICT COURT, EL PASO COUNTY, COLORADO

Court Address: 270 S. Tejon Street
Colorado Springs, CO 80903
Phone Number: (719) 452-5000

Plaintiff(s): MARK E. CUSACK
4 COURT USE ONLY#

V.

Defendant(s): DANIELA FRANCIS CUSACK a/k/a DANIELA E. | Case Number: 2013CV32158
CUSACK; THE CITY OF COLORADO SPRINGS, a municipal
corporation; and ALL UNKNOWN PERSONS WHO CLAIM Div. 20
ANY INTEREST IN THE SUBJECT MATTER OF THIS ACTION

ARBITRATOR’S DECISION AND AWARD

The parties above named submitted this matter to me for the purpose of
determining the appropriate terms and language of a final settlement agreement. Joseph
W. Diver of Berniger, Berg & Diver, LLC, represented Plaintiff Mark E. Cusack (“Mark
Cusack”). Paul L. Murphy and Howard Morrison represented Defendant Daniela Francis
Cusack (“Daniela Cusack”). Michael K. Gendill, of the Office of the City Attorney for
Colorado Springs, represented Defendant The City of Colorado Springs (“the City”).

This case involves a parcel of unimproved real property located in Ute Pass near
Cascade, Colorado (hereinafter “the Property”). The Property, identified as Parcel No.
83264-00-016 in the El Paso County Assessor’s records, is roughly rectangular in shape,
and contains 2.02 acres, more or less. The northern boundary of the Property is
contiguous to the Colorado Department of Transportation (“CDOT") Right-of-Way for
Colorado Highway 24. French Creek dissects a portion of the Property. Mark Cusack and
Daniela Cusack each own two separate tracts of land that are adjacent to and roughly
south of the Property.




As against Daniela Cusack, Plaintiff claimed title to the Property by means of the
18-year adverse possession statute (CRS 38-41-101, et seq.) or, alternatively, the 7-year
payment-of-taxes statute (CRS 38-41-108 and/or 38-41-109). Mark Cusack asserted a
claim against the City for declaratory relief adjudging the City's interest in the 50-foot strip
through the Property to be an easerent, rather than a fee interest. Both Defendants
denied the substantive claims of Mark Cusack.

As a result of a mediation conducted before me on August 29, 2014, the parties entered
into a “Mediated Settlement Agreement,” which would have settled all claims in the
above captioned case. The Mediated Settlement Agreement contemplated that the
parties would draft and execute a more formal settlement agreement, and provided as
follows:

Provided it is allowed by the regulations of the Colorado Springs
Utilities, in the event any dispute arises regarding the Final
Settlement Agreement, that dispute shall be submitted to David
C. Mize, as arbitrator, to resolve any dispute by order binding on
all parties.

The Mediated Settlement Agreement provided inter alia that Mark Cusack and
Daniela Cusack would convey by quitclaim deeds their respective interests in the Property
to the City, in return for which (1) the City would grant both Cusacks vehicular access over
and across the Property from Highway 24 and allow them to use the Property for hiking
and recreational purposes, and (2) the City would prohibit the use of the Property for
public access and for park purposes. Sometime after the Mediated Settlement
Agreement was executed, the parties discovered that CDOT would not allow access to the
Property from Highway 24, thus requiring the parties to re-negotiate certain terms of the
settlement.

Subsequently, Mark Cusack and the City reached an agreement on the terms and
wording of a proposed final settlement agreement (“proposed agreement”). However,
Daniela Cusack raised objections to the proposed agreement and declined to sign it.
Thereafter, pursuant to a joint motion Mark Cusack and The City, the Court appointed me
to act as arbitrator to determine the appropriate terms and wording of a final settlement
agreement between the parties.

On June 20, 2016 Mark Cusack and the City jointly submitted to me their proposed
final settlement agreement. Subsequently, Daniela Cusack requested that the proposed
agreement contain a provision whereby Mark Cusack would release her from any and all
claims that he might have relating to her two remaining properties. Mark Cusack agreed
to the proposed revision, and the proposed agreement was revised and resubmitted to
me. On lJuly 6, 2016, Daniela Cusack submitted to me a suggested revision to the
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proposed agreement whereby she would be allowed to utilize Mark Cusack’s electrical
poles for the purpose of bringing electrical service to her two remaining properties. The
proposed revision would include the following additional language:

Mark Cusack grants Daniela Cusack an easement to utilize the electric
poles he has caused to be erected, on either his property and/or the CSU
service road, in order to bring electricity to her separate property.
{("Daniela Cusack’s Proposed Revision”)

On July 12, 2016 Mark Cusack and the City submitted to me their comments regarding
Daniela Cusack’s Proposed Revision. Both Mark Cusack and the City acknowledged that
there currently exists a disagreement over who owns the power poles and associated
electrical equipment. Separately, Mark Cusack suggested that, if he does in fact own the
power poles and associated electrical equipment, Daniela Cusack should reimburse him
for some portion of his investment therein if she wishes to use the power poles to bring
electrical service to her properties. On July 18, 2016, Daniela Cusack responded, stating
that, if the power poles and associated electrical equipment are owned by Mark Cusack, it
would be appropriate for her to reimburse him for some portion of his investment
therein.

The parties have now resolved the issue regarding Daniela Cusack’s use of the power
poles and associated electrical equipment, and have submitted to me a revised proposed
settlement agreement, a copy of which is attached to this Arbitrator’s Decision and Award
as Exhibit A.

Therefore, | hereby approve the proposed settiement agreement depicted in the attached
Exhibit A, and | hereby direct the parties to sign and record the same, and to execute the
appropriate deeds, license agreement and boundary agreement that are attached as
exhibits to the proposed settlement agreement.
This Decision and Award resolves all issues presented in this arbitration.
Dated this Z éﬂéay of July, 2016.
D j |

4
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APPROVED AS TO FORM:

BERNIGER, BERG & DIVER, LLC

By:

Joseph W. Diver, Reg. #6343
Attorneys for Plaintiff Mark E. Cusack

Michael K. Gendill, Senior Attorney, Reg. #35018
Attorney for Defendant City of Colorado Springs

Paul L. Murphy, Reg. #329
Attorney for Defendant Daniela Francis Cusack

74"/9 e e '(/‘ —:’Z"f/cx.’/:% P
Howard Morrison, Reg. #2161
Attorney for Defendant Daniela Francis Cusack

CERTIFICATE OF SERVICE

| hereby certify that on this day of July, 2016, | served a true and correct
copy of the above and foregoing ARBITRATOR’S DECISION AND AWARD on the below
named recipients by email:

Recipients:

Joseph W. Diver, Esq.

P.O. Box 38335

Colorado Springs, CO 80937
jdiverlaw@gmail.com

Attorney for Plaintiff Mark E. Cusack

Michael K. Gendill, Esqg., Senior Attorney
P.0O. Box 1575, Mail Code 501

30 S. Nevada Avenue, Suite 501
Colorado Springs, CO 80901

mgendill@springsgov.com
Attorney for Defendant The City of Colorado Springs



APPROVED AS TO FORM:
BERNIGER, BERG & DIVER, LLC

By:

Joseph W. Diver, Reg. #6343
Attorneys for Plaintiff Mark E. Cusack

. Z
ael K. Gendfﬂ, enior Attorney, Reg. #35018
Attorney for Defendant City of Colorado Springs

DRACY,

Paul L. Murphy, Reg. #329
Attorney for Defendant Daniela Francis Cusack

Howard Morrison, Reg. #2161
Attorney for Defendant Daniela Francis Cusack

CERTIFICATE OF SERVICE

I hereby certify that on this day of July, 2016, | served a true and correct
copy of the above and foregoing ARBITRATOR’S DECISION AND AWARD on the below
named recipients by email:

Recipients:

Joseph W. Diver, Esq.
P.O. Box 38335
Colorado Springs, CO 80937

idiverlaw@gmail.com
Attorney for Plaintiff Mark E. Cusack

Michael K. Gendill, Esq., Senior Attorney
P.0O. Box 1575, Mail Code 501

30S. Nevada Avenue, Suite 501
Colorado Springs, CO 80901
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Attorney for Defendant City of Colorado Springs
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Paul L. Murphy, Reg. #329
Attorney for Defendant Daniela Francis Cusack

Howard Morrison, Reg. #2161
Attorney for Defendant Daniela Francis Cusack

CERTIFICATE OF SERVICE

| hereby certify that on this Zloﬂfday of July, 2016, | served a true and correct
copy of the above and foregoing ARBITRATOR’S DECISION AND AWARD on the below
named recipients by email:

Recipients:

Joseph W. Diver, Esq.

P.O. Box 38335

Colorado Springs, CO 80937
jdiverlaw@gmail.com

Attorney for Plaintiff Mark E. Cusack

Michael K. Gendill, Esqg., Senior Attarney
P.O. Box 1575, Mail Code 501

30 S. Nevada Avenue, Suite 501
Colorado Springs, CO 80901




mgendili@springsgov.com
Attorney for Defendant The City of Colorado Springs

Paul L. Murphy, Esq.

611 N. Weber St., Suite 104

Colorado Springs, CO 80903
pmurphy719@aol.com

Attorney for Defendant Daniela F. Cusack

Howard Morrison, Esq.

231 E. Vermijo Avenue
Colorado Springs, CO 80903
howardmorrison34@gmail.com

\_Dayid C. Mize




EXHIBIT A

SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreement") is made and entered into as
of July 1, 2016, by and between MARK E. CUSACK (“Mark Cusack”), DANIELA FRANCIS CUSACK
a/k/a DANIELA F. CUSACK (“Daniela Cusack”), and THE CITY OF COLORADO SPRINGS, a municipal
corporation (“the City”), and supersedes the Mediated Settlement Agreement entered into by
and among the Parties on August 29, 2014. Hereinafter, Mark Cusack, Daniela Cusack and the
City shall be referred to jointly as "the Parties" and individually as “Party”. This Agreement and
all deeds, licenses, and easements required herein shall become effective upon City Council’s
approval of the terms and the land acquisition of the property described in paragraphs B and 1.2
of this Agreement.

RECITALS

This Agreement is entered into with reference to the following facts:

A. Mark Cusack filed an action in the District Court of El Paso County, Colorado (1)
for declaratory relief against the City, and (2) for a decree quieting title, as against Daniela Cusack,
to a parcel of land located in the WY of the SE} of Section 26, Township 13 South, Range 68
West, Sixth Principal Meridian, Colorado located in Ute Pass, west of Colorado Springs, Colorado,
and near the town of Cascade, Colorado. The lawsuit title is: Mark E. Cusack v. Daniela F. Cusack
and the City of Colorado Springs, a Municipal Corporation, El Paso County Dist. Court, Case No.
2013CV32158 (“the Lawsuit”).

B. The property in dispute in the Lawsuit is an unimproved parcel containing 2.02
acres, more or less, and is legally described as follows:

A part of the W% of the SEX of Section 26, T. 13 S., R. 68 W. of the
6th P. M., more particularly described as follows: Commencing at
a point whence the NE corner of the NW¥% of the SE¥ of said
Section 26 bears N. 47° 26’ E. 1,029 ft. ; the point of beginning for
the parcel of land to be hereby described. From the point of
beginning; thence S. 4° 00’ E. 470 feet to a point on the eastern
boundary of the tract remaining in the possession of the Cascade
Town Company as described in Book 893, Page 382; thence S. 86°
00’ W. a distance of 225 feet to a point on the Western boundary
of said tract; thence N. 4° 00" W. 450 feet more of less to the
northwest corner of said tract; thence easterly 230 feet more or
less to the point of beginning (hereinafter the “Property”).

See separately executed Quit Claim Deeds of Mark Cusack and Daniela Cusack collectively
attached as Exhibit A. Each deed, including its provisions, is attached hereto, incorporated
herein, and made a part hereof by reference.



C. In the Lawsuit Mark Cusack claims title to the Property as against Daniela
Cusack pursuant to C.R.S. §38-41-101, et seq. (Adverse Possession for 18 years) and/or
C.R.S. §§38-41-108 and/or 38-41-109 (Payment of Taxes for Seven Years).

D. In the Lawsuit, Mark Cusack claims that, pursuant to a prior conveyance from
Anne Cusack Johnson to the City, recorded Jjuly 31, 1973, in Book 2609 at Page 180, the City
acquired only an easement, and not a fee interest, over and across the Property for the purpose
of maintaining a water transmission line.

E. Daniela Cusack claims to be the legal owner of the Property, and denies that
Mark Cusack acquired any interest in the Property by adverse possession or otherwise.

F. The City claims that, pursuant to a Warranty Deed from Anne Cusack Johnson,
recorded July 31, 1973 in Book 2609 at Page 180, it acquired a fee interest in a 50-foot strip of
land dissecting the Property (“the 50-foot strip”). The City denies Mark Cusack’s claim that the
City acquired only an easement across the Property.

G. The City, on behalf of its enterprise, Colorado Springs Utilities, has a vested
interest in protecting and maintaining its water sources and delivery systems.

H. Recognizing the uncertainties and expense of litigation, the Parties hereto
desire to settle, adjust, and compromise the claims and disputes between them.

Agreement

NOW, THEREFORE, in consideration of the mutual promises and covenants herein
contained, and the payment of the sums herein specified, the receipt and sufficiency of which is
hereby acknowledged, the Parties agree, as follows:

1. Settlement Terms.

1.1 The Parties are the respective owners of the parcels of real property identified in
the attached Exhibit B, the boundaries of which parcels came into dispute during the course of
the Lawsuit. Therefore, in accordance with C.R.S. § 38-44-112, the Parties hereby engage Luke
Johnson, a Colorado Professional Land Surveyor employed by and working on behalf of
Colorado Springs Utilities, to establish the location of the common boundary lines between the
Parties’ respective parcels, as depicted in an informal survey previously conducted by him. The
Parties further direct that Luke Johnson shall prepare and file with the Clerk and Recorder of El
Paso County, Colorado a formal survey depicting the permanently established common
boundary lines between the Parties’ respective parcels in accordance with his informal,
unrecorded survey.



The Parties hereby agree to accept the boundary lines so located by Luke Johnson as the
permanently established, true common boundaries between their respective parcels and,
contemporaneously with the execution of this Settlement Agreement, will execute the
Boundary Agreement attached hereto as Exhibit B and cause the same to be recorded in the
real property records of El Paso County, Colorado. The Parties and their heirs, executors,
personal representatives and assigns shall thereafter respect the boundary lines so located to
the end that each of the Parties will be able to plan and undertake improvements without
notice to the other. Inasmuch as Luke Johnson is an employee of the City, the expenses of
conducting and recording the survey shall be borne by the City.

The parties agree that by engaging Luke Johnson to establish the permanently
established true boundary between their respective parcels, the Parties shall waive any claim
of any kind or nature, for themselves, and on behalf of their employees, agents, trustees, heirs,
successors and assigns, and fully and finally release and forever discharge Luke Johnson and
the City, together with their employees, agents, attorneys, trustees, heirs, successors and
assigns from all known or unknown claims, demands, actions, damages, injuries, costs, causes
of action and liahilities, legal and equitable, which arise from, relate to or concern the survey
and/or boundary agreement establishing the Parties’ permanent common boundaries lines.

1.2 Mark Cusack and Daniela Cusack shall, by means of separately executed Quit
Claim Deeds, convey to the City all of their rights, title, and interest in and to the Property
described in the Recitals, paragraph B (including Exhibit A above) and incorporated herein. Mark
Cusack and Daniela Cusack also agree that by conveyance of the Property by Quit Claim Deed,
all rights, title, and interest merge with the City's rights, title, and interest in the 50-foot tract
of land contained within the boundaries of the Property, as follows:

A strip shaped parcel of land bounded on the Easterly and
Westerly ends by the Easterly and Westerly boundaries of that
tract described in Book 1646 at Page 570 in the records of El Paso
County, Colorado. Said strip of land also being contained
between the Northerly boundary of said tract of record and the
Southwesterly right-of-way line of U. S. Highway 24 as
Constructed under Colorado State Highway project F-017-1(2). All
being situated in the Southeast quarter of Section 26, Township
13 South, Range 68 West of the 6th Principal Meridian. Containing
0.16 Acre, more or less. A tract 50 feet in width providing 25 feet
on each, and either side of the center line of an existing 30-inch
diameter, domestic water transmission line over, under, across,
and/or through that parcel of land as recorded in Book 1646 at
Page 570 in the records of the County of El Paso in the State of



Colorado. All being a part of the W of the SE¥ of Sec. 26, T. 13 S,,
R. 68 W. of the 6th P. M., more particularly described as follows:

Commencing at a point whence the N. E. corner of the NW¥% of
the SE% of said Section bears N. 47° 26’ E. 1,029 feet; thence S. 4°
00’ 00” E. a distance of 433.27 feet to the true point of beginning
for the center line description of the pipe line right of way to
hereby be described. From the point of beginning thence N. 37°
25’ 02” W. a distance of 144.90 feet to the first angle point;
thence N. 7° 05’ 02” W. a distance of 237.81 feet to the second
angle point; thence N. 17° 37’ 17” W. a distance of 80.93 feet to
the third angle point; thence N. 50° 02’ 17” W. a distance of 30
feet to a point of intersection with the Southerly right-of-way
fence line of U. S. Highway 24. Also a tract of land 50 feet in
width, providing 25 feet on each and either side of the center line
of said 12-inch flush line, the center line of said 12-inch flush line
being described as follows: Beginning at said second angle point in
the foregoing description; thence N. 71° 01’ 38" E. for a distance
of 80.00 feet, to the point of termination.

See Exhibit A, the conveyance of the 50-Foot strip of land (hereinafter “50-foot Strip”). Mark
Cusack and Daniela Cusack agree that this 50-foot Strip shall be included in the Quit Claim
Deeds executed by each party to this Agreement.

Included in each such Quit Claim Deed shall be a restrictive covenant that neither the Ute
Pass Regional Trail nor any other hiking, equestrian or motorized trail shall be located within or
on the Property, the 50-foot Strip or any City-owned property that is contiguous to properties
owned by Mark Cusack or Daniela Cusack, located in the West ¥ of the SE % of Section 26, T.13 S,
R.68 W of the 6™ P.M. , subject to the following exception: The City may grant a license or other
permission to construct an extension or segment of the Ute Pass Regional Trail on City-owned
property near and roughly parallel to the easterly boundary of the Property and parcels of land
currently owned by Daniela Cusack, identified by El Paso County Assessor’s Schedule Nos
8326400006 and 8326400009. Such exception shall also include a twenty-five (25) foot wide
strip of land located within, along and contiguous to the northern boundary of the Property
where it abuts the CDOT right-of-way for Highway 24. The 25-foot strip shall run parallel to
the common boundary between the Property and the CDOT right-of-way and shall run along
the entire northern boundary of the Property. See Exhibit C, map depiction of the subject area
(notice: the attached map, Exhibit C, is for general reference and assistance in clarifying the
locations described herein. The map is not intended to be and does not provide the precise
location of where the Ute Pass Regional Trail will be constructed or where any fencing will be
located). Mark Cusack and Daniela Cusack, their heirs, successors and assigns, shall have pedestrian
access over and across the Property, together with the unlimited right to access the Property for
hiking and recreational use.



1.3 The City agrees to maintain, repair and construct, a six foot tall chain-link fence
along the northern boundary of the Property to be placed twenty-five (25) feet in a southerly
direction from the point where the CDOT parce! abuts the Property (as described in the above
paragraph). Such fence shall begin at the west bank of the French Creek and continue
westerly for approximately 125 feet, thence northerly back to the CDOT parcel boundary. If
the additional twenty-five (25) foot wide section of the Property {(as described in the
exception provisions above} is needed to complete an extension or a segment of the Ute Pass
Trail, then the City shall construct an addition to the six foot tall chain-link fence which runs
the length of the remaining northern section of the Property at a distance of twenty-five (25)
feet from the point where CDOT property abuts the Property. Mark Cusack and Daniela
Cusack understand and agree that vehicle parking or use of any property not part of the City’s
Property described herein must be approved by CDOT or the proper owner of such other
property. For its part, the City agrees to take reasonable steps to maintain the Property in its
natural state, provided that the City may construct other utility lines, apparatus and utility
related structures on the Property, so long as such apparatus and structures blend with the
natural look of the Property and do not emit noise. The City agrees that under no circumstances
shall the Property be used for a public park or public access for any purpose, including, but not
limited to, hiking trails, equestrian trails and motorized trails.

14 By separate instrument, the City shall give to Mark Cusack and Daniela Cusack,
their respective heirs, successors-in-interest and assigns a right-of-way across the existing
Colorado Springs Utilities road to the extent it is located on City-owned property for the
purpose of access, including vehicular access, to their respective adjacent properties. The
existing Colorado Springs Utilities road over which such right-of-way is to be located is identified
in the Revocable License and provisions incorporated herein by reference and attached as Exhibit C,
as follows.

A portion of a parcel of land located in the W} of the SE% of
Section 26, Township 13 South, Range 68 West, Sixth Principal
Meridian, Colorado, as conveyed to The City of Colorado Springs
by instrument recorded at Book 893 Page 381 and Book 915 Page
216, El Paso County Clerk and Recorder records, Colorado Springs,
Colorado, more particularly described as follows:

Commencing at the Center % Sec. Cor. of Sec. 26 (a found granite
stone, 8” x 4”7, firmly set, projecting 14” above ground, chiseled
“+” on top and “+” on South face), from which the % Sec. Cor. of
Secs. 26 and 35 (a found iron pipe, 1” diameter, firmly set,
projecting 2” above a mound of stone, 3%’ diameter, with a brass
cap, 2%" diameter, marked as described in the official record of
the dependent resurvey of T. 13 S., R. 68 W., accepted in 1941)
bears S 1 degree 35 minutes 09 seconds W, 2,597.18 feet
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distance, Thence, along the West line of said W% of the SE¥% of
Sec. 26, S 1 degree 35 minutes 09 seconds W, 747.39 feet
distance, and the Point of Beginning;

Thence, departing said West line, S 58 degrees 02 minutes 46
seconds E, 72.61 feet distance; Thence, S 72 degrees 07 minutes
18 seconds E, 98.03 feet distance; Thence S 61 degrees 28
minutes 21 seconds E, 81.49 feet distance; Thence S 70 degrees
49 minutes 30 seconds E, 105.99 feet distance; Thence, along a
curve to the right, having a radius of 55.00 feet and a central
angle of 80 degrees 00 minutes 14 seconds, an arc distance of
76.80 feet; Thence S 9 degrees 10 minutes 44 seconds W, 124.66
feet distance; Thence, S 6 degrees 01 minutes 36 seconds W,
120.43 feet distance; Thence, S 15 degrees 18 minutes 20 seconds
E, 60.87 feet distance; Thence, S 2 degrees 37 minutes 05 seconds
W, 122.64 feet distance; Thence, S 10 degrees 22 minutes 19
seconds E, 71.13 feet distance; Thence, S 30 degrees 09 minutes
34 seconds E, 117.26 feet distance; Thence, S 16 degrees 07
minutes 31 seconds E, 40.31 feet distance; Thence, S 0 degrees 06
minutes 30 seconds E, 74.40 feet distance; Thence, S 8 degrees 30
minutes 26 seconds W, 155.54 feet distance; Thence, N 86
degrees 35 minutes 56 seconds E, to a point on the West line of a
parcel of land as recorded at Book 2654 Page 917, El Paso County
Clerk and Recorder records, Colorado Springs, Colorado, 52.56
feet distance; Thence, along said West line, S 3 degrees 24
minutes 25 seconds E, to the Southwest corner of said parcel, also
being the most Westerly corner of a parcel of land as recorded at
Book 2654 Page 918, El Paso County Clerk and Recorder records,
Colorado Springs, Colorado, 39.75 feet distance; Thence, along
the West line of said parcel, S 3 degrees 24 minutes 25 seconds E,
to the Southwest corner of said parcel, 50.00 feet distance;
Thence, S 86 degrees 35 minutes 56 seconds W, to the Southeast
corner of a parcel of land as recorded at Book 2615 Page 128, El
Paso County Clerk and Recorder records, Colorado Springs,
Colorado, 100.86 feet distance; Thence, along the East line of said
parcel, N 3 degrees 24 minutes 25 seconds W, 89.75 feet distance;
Thence, departing said East line, N 86 degrees 35 minutes 56
seconds E, 17.64 feet distance; Thence, N 8 degrees 30 minutes
26 seconds E, 159.61 feet distance; Thence, N 18 degrees 24
minutes 28 seconds W, 11.23 feet distance; Thence, N O degrees
06 minutes 30 seconds W, 67.31 feet distance; Thence, S 34
degrees 07 minutes 51 seconds W, to a point on said East line,
84.62 feet distance; Thence, along said East line, N 3 degrees 24
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minutes 25 seconds W, 49.24 feet distance; Thence, departing
said East line, N 34 degrees 07 minutes 51 seconds E, 66.54 feet
distance; Thence, N 30 degrees 09 minutes 34 seconds W, to a
point on said East line, 90.07 feet distance; Thence, along said
East line, N 3 degrees 24 minutes 25 seconds W, to the Northeast
corner of said parcel, 27.73 feet distance; Thence, along the North
line of said parcel, S 73 degrees 53 minutes 53 seconds W, 7.99
feet distance; Thence, departing said North line, N 10 degrees 22
minutes 19 seconds W, 65.82 feet distance; Thence, N 2 degrees
37 minutes 05 seconds E, 121.32 feet distance; Thence, N 15
degrees 18 minutes 20 seconds W, 61.79 feet distance; Thence, N
6 degrees 01 minutes 36 seconds E, 126.91 feet distance; Thence,
N 9 degrees 10 minutes 44 seconds E, 125.48 feet distance;
Thence, along a curve to the left, having a radius of 25.00 feet and
a central angle of 80 degrees 00 minutes 14 seconds, an arc
distance of 34.91 feet; Thence, N 70 degrees 49 minutes 30
seconds W, 108.45 feet distance; Thence, N 61 degrees 28
minutes 21 seconds W, 81.15 feet distance; Thence, N 72 degrees
07 minutes 18 seconds W, 98.93 feet distance; Thence, N 58
degrees 02 minutes 46 seconds W, to a point on said West line of
said WYSEY: Sec. 26, 58.73 feet distance; Thence, along said West
line, N 1 degree 35 minutes 09 seconds E, 34.77 feet distance, to
the Point of Beginning, and containing 50,209 square feet of land,
more or less.

The direction of each line is with reference to the Colorado
Coordinate System of 1983 Central Zone. The distances are
reported as horizontal measurement at a mean ground elevation
of 6,500 feet above sea level, U. S. survey foot.

See Exhibit D (hereinafter “License”). The City agrees that neither the Ute Pass Regional Trail
nor any other public hiking, equestrian or motorized trail shall be located within or on the
property described in this License to Daniela F. Cusack and Mark Cusack. Mark Cusack and
Daniela Cusack, for themselves, their respective heirs, successors and assigns, agree that they
shall not permit or allow the Ute Pass Trail or any other public hiking, equestrian or motorized
trail to be located on their respective properties situated in the West % of the SE % of Section
26, T.13 S, R.68 W of the 6" P.M.

1.5 The City and Daniela Cusack acknowledge that there presently exist electrical wires
and poles (“electrical service”) on and across the Property, which may include a separate parcel
owned by Daniela Cusack, the purpose of which is to provide electricity to parcels owned by
Mark Cusack. The electrical service was located and constructed for Mark Cusack by Colorado
Springs Utilities. Colorado Springs Utilities agrees to provide electrical service via the
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wires and poles described above to Mark Cusack’s separately owned parcels. Colorado
Springs Utilities will maintain the electrical wires and posts. If an easement from Daniela
Cusack for the electrical wires and poles becomes necessary, Daniela Cusack will, by separate
written instruments, grant an easement therefor to the City. The City retains the right, in the
case of emergencies, to cut the electrical wires or take such other steps as may be necessary to
resolve the emergency, in which case the City shall be responsible for the cost of restoring
service up to Mark Cusack’s meter.

A disagreement has arisen between Mark Cusack and the City as to who now owns the
power poles and electrical equipment. If the City owns the power poles and associated
electrical equipment, and continues to service the area at the time Daniela Cusack desires to
bring electricity to her two properties, she will deal directly with the City. If, on the other hand,
Mark Cusack owns the poles and associated electrical equipment, Daniela Cusack must
reimburse him for a portion of his investment if she wishes to utilize his power poles and/or
associated electrical equipment to bring electricity to her two properties. The amount of such
reimbursement is to be determined by agreement between Mark Cusack and Daniela Cusack at
some future date.

1.6 At some future date, the City may grant a license for the purpose of
constructing an extension or segment of a trail system known as the Ute Pass Regional Trail
(“the Trail”) on City-owned property near and roughly parallel to the easterly boundary of the
Property and parcels of land owned by Daniela Cusack. In the event the City grants such a
license or other permission for the purpose of constructing the Trail, the City agrees to erect a
3-strand barbless wire fence with 6-foot metal T-posts (“Fence”), said Fence commencing at
the northeast corner of the Property connecting to the existing barbed wire fence at the north
end of the Property and running along the easterly property line of the Property, then
continuing along the easterly property line of a parcel of property owned by Daniela Cusack
(El Paso County Assessor’s Schedule No. 8326400009) to the northwest corner of a parcel of
property owned by Daniela Cusack (El Paso County Assessor’s Schedule No. 8326400006),
then along the northerly property line of said parcel to the northeast corner thereof, then
along the easterly property line of said parcel to the southeast corner thereof, said Fence
being approximately 1,260 feet in length (the “Fence”). The City agrees to erect the Fence
within a reasonable time after the Trail is constructed and open for public recreational use by the
general public. See Exhibit C, map depiction of the subject area (notice: the attached map,
Exhibit B, is for general reference and assistance in clarifying the locations described herein. The
map is not intended to be and does not provide the precise location of where the Trail will be
constructed or where any fencing will be located).

The purpose of the Fence is to address Mark Cusack’s concern that once the Trail is
constructed patrons thereof could deviate from the designated Trail path and trespass onto his
land. Thus, within a reasonable time after the Trail is constructed and open for public
recreational use, the City agrees to install the Fence to deter potential trespassers from crossing
onto Mark Cusack’s property and/or Daniella Cusack’s property. Once the Trail is constructed
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and open for public recreational use and the Fence is constructed, the City agrees to maintain
and repair the Fence, which responsibility the City may delegate to a third party as a condition
for managing public use of the Trail. Such maintenance or repair shall be within reason, meaning
the City or its delegatee shall repair or, if needed, replace damaged or broken sections, posts, or
component parts which affect the structural integrity of the Fence that prevent it from serving its
purpose. Although the City is agreeing to maintain or repair the Fence, the cost(s), including
labor and materials, for such maintenance or repair shall be paid by Mark Cusack. The City, or its
delegatee, has the option to utilize its internal resources/personnel to maintain or repair the
Fence at fair market value for such services and materials or it may contract the work out to the
lowest bidder (of not more than three bids). The City, or its delegatee, shall use best efforts,
under the circumstances presented at the time, to obtain the most cost efficient method for
maintenance or repair costs of the fence.

Mark Cusack may request that the City erect a better fence, in the same location as the
Fence described above. This fence shall be erected at Mark Cusack’s sole expense and subject to
the City’s written approval. The City shall not unreasonably withhold approval of a fence Mark
Cusack wishes to erect so long as such fence: (1) is demonstrated to be necessary (i.e. people
from the Trail are trespassing onto Mark Cusack’s property and the requested improved fence is
a reasonable means to reduce such trespass activity); (2) blends with the natural look of the area;
(3) does not unreasonably interfere with the City’s operations in the area; (4) does not result in
any costs to the City; and (5) does not cause a substantial barrier that impedes fire, other
emergency personnel/equipment, and/or City personnel/equipment from accessing the area.
The City agrees to respond to Mark Cusack’s request to erect a fence within sixty days.

If an improved fence is erected, the City shall maintain and repair the fence in a similar
manner as described above. Such maintenance or repair shall be within reason, meaning the
City shall repair or, if needed, replace damaged or broken sections, posts, or component parts
which affect the structural integrity of the fence that prevent it from serving its purpose of
deterring potential trespassers away from entering the mark Cusack’s property or Daniella
Cusack’s property. Although the City is agreeing to maintain or repair the fence, the cost(s),
including labor and materials, for such maintenance or repair shall be paid by Mark Cusack. The
City has the option to utilize its internal resources/personnel to maintain or repair the fence at
fair market value for such services and materials or it may contract the work out to the lowest
bidder (of not more than three bids). The City shall use best efforts, under the circumstances
presented at the time, to obtain the most cost efficient method for maintenance or repair costs
of the fence.

1.7 Upon the execution of this Agreement, the Quit Claim Deeds referenced in
Paragraph 1.2 above, the License for ingress and egress referenced in Paragraph 1.4 above,
and, if necessary, the easement or license referenced in Paragraph 1.5-above, the Parties shall
cause the Lawsuit to be dismissed with prejudice, each Party to pay its own attorney fees and
costs incurred in connection with the Lawsuit.



2. Release. The Parties, for themselves, and on behalf of their employees, agents,
trustees, heirs, successors and assigns, hereby fully and finally release and forever discharge
each other, together with their employees, agents, attorneys, trustees, heirs, successors and
assigns from all known or unknown claims, demands, actions, damages, injuries, costs, causes
of action and liabilities, legal and equitable, which arise from, relate to or concern the claims
asserted in the Lawsuit. The above release is expressly intended to and does waive, release,
acquit, and forever discharge any and all subrogated interests, liens, or assignments, which
might exist with regard to any claims, including counter claims, released herein.

In addition, Mark Cusack releases any claims for adverse possession or otherwise, that
he may have against Daniela Cusack as they relate to any other real property owned by Daniela
Cusack in El Paso County.

2.1. The Parties represent and warrant that, other than that which is set forth in the
Recitals to this Agreement, they have not filed or caused to be filed or asserted any claim in or
with any court or agency based on or related to the Lawsuit or claims and agree that they will
not file any claim in or with any court or agency based on or related to the Lawsuit or claims
against any Party to this Lawsuit.

2.2. The Parties hereby declare and represent that no other person, firm, or
corporation has received any assignment, subrogation, lien, including but not limited to
attorney lien, or other right of substitution to the claim or claims made or which could have
been asserted, or that to the extent such assignment, subrogation, lien, or other right of
substitution exists, the same has been waived, resolved, or otherwise disclosed.

3. Different Facts. The Parties, and each of them, acknowledge that they are
fully familiar with the facts and assumptions giving rise to this Agreement, but agree that this
Agreement shall remain fully effective and binding as to each of them even if the facts or
assumptions turn out to be different from what they now believe them to be.

4. No Admission. The Parties acknowledge that this Agreement constitutes the
settlement of disputed claims and that entering into this Agreement shall not constitute an
admission of fault, wrongdoing, liability, or responsibility by a Party.

5. Costs and Fees. Each Party shall pay his, her or its own costs and attorneys' fees
in connection with the dispute giving rise to this Agreement, the preparation and execution of
this Agreement and any related documents.

6. No Previous Assignment. Each Party represents and warrants that it has
not assigned or otherwise transferred, or purported to assign or otherwise transfer, to any
party, directly or indirectly, voluntarily, involuntarily or by operation of law, any rights, claims
or causes of action which it may have against the other Party, or any damages, liabilities, losses
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and costs being released by this Agreement. The Parties each agree to indemnify and hold the
other harmless from and against all claims, demands, actions, damages, injuries, costs, causes of
action and liabilities of any nature suffered or incurred as a result or any assignment or transfer,
or purported assignment or transfer, in breach of the representation and warranty contained in
this paragraph. The Parties agree that the indemnification and hold harmless provisions of this
paragraph apply to the City only to the extent permitted by law and subject to the limitations
under the Colorado Constitution, the City Charter, and relevant statutes/ordinances.

7. Entire Agreement. This Agreement contains the entire agreement
and understanding between the Parties as to the subject matter of the Agreement, and
supersedes all prior agreements, representations, and discussions between the Parties
concerning that subject matter. Each Party further declares and represents that, in entering into
this Agreement, it has not relied on any promise, inducement, representation, warranty,
agreement, or other statement not set forth in this Agreement. The parties further agree that
the mediation agreement of August 29, 2014 is hereby voided and superseded by this
Agreement.

8. Nonwaiver. None of the provisions of this Agreement shall be considered
waived by a Party unless such waiver is given in writing. The failure of a Party to insist in any
one or more instances upon strict performance of any of the provisions of this Agreement or to
take advantage of any of its rights hereunder shall not be construed as a waiver of any such
provisions or the relinquishment of any such rights for the future, but the same shall continue
and remain in full force and effect.

9. Effect of Subject Headings. Subject headings in this Agreement are inserted
for convenience only, and shall not be construed as interpretations of text.

10. Gender. Words used in this Agreement, regardless of the number and gender
specifically used, shall be deemed and construed to include any other number, singular or
plural, and any other gender, masculine, feminine or neuter, as the context requires.

11. Governing Law. This Agreement shall be interpreted, governed, and
construed under the laws of the State of Colorado.

12. Amendment. This Agreement may not be altered or modified by either of
t he Parties except by an instrument in writing executed by each of them.

13. Further Assurances. The Parties agree to cooperate promptly and fully in
providing and/or executing such additional documents and taking such other actions as may
later be determined to be reasonably necessary to effectuate the provisions of this Agreement.

14. Review of Agreement; Construction. The Parties acknowledge that they have
read and understood this Agreement and further acknowledge that, in entering into this
11



settlement, they have been advised by independent attorneys of their choice. Further, each
Party has cooperated in the drafting and preparation of this Agreement. Hence, in any
construction to be made of this Agreement, the same shall not be construed against either Party
on the basis that the Party was the drafter.

15. Attorneys' Fees and Costs. In the event that any action, arbitration or
proceeding is brought to enforce or interpret this Agreement, the prevailing party shall be
entitled to recover its reasonable attorneys' fees, costs and expenses actually incurred in such
action, arbitration or proceeding.

16. Signature Clause. Each Party represents and warrants that the person who
signs below on behalf of that Party has been duly authorized to execute this Agreement on
behalf of that Party without the further concurrence or approval of any person, entity or court.
This Agreement and all deeds, licenses, and easements required herein shall become effective
upon City Council’s approval of the terms and the land acquisition of the property described in
paragraphs B and 1.1 of this Agreement.

17. Multiple Originals; Facsimiles. This Agreement may be executed in multiple
counterparts, each of which shall be deemed an original and all of which taken together shall
constitute a single document binding on all the Parties hereto, notwithstanding that all such
Parties are not signatories to the original or the same counterpart. This Agreement may be
executed by facsimile signatures, which shall have the same force and effect as original
signatures.

18. Survivability. Representations, obligations, remedies and warranties contained
in this Agreement shall survive the Closing of this Agreement.

19. Recording. This Settlement Agreement and Release may be recorded in the
Office of the Clerk & Recorder of El Paso County, Colorado.
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IN WITNESS WHEREOF, the Parties have signed this Agreement as of the day and year

set forth next to their respective signatures.

Dated: , 2016
Mark E. Cusack
STATE OF
)ss.
COUNTY OF
The foregoing instrument was acknowledged before me this day of
2016, by Mark E. Cusack.
Witness my hand and official seal
My commission expires:
Notary Public
_ Dated: , 2016
Daniela F. Cusack
STATE OF
)ss.
COUNTY OF
The foregoing instrument was acknowledged before me this day of

2016, by Daniela F. Cusack.
Witness my hand and official seal

My commission expires:

Notary Public
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Dated: , 2016
City of Colorado Springs, on behalf of its enterprise,
Colorado Springs Utilities’ representative

Print name and title

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )
The foregoing instrument was acknowledged before me this day of
2016, by

Witness my hand and official seal

My commission expires:

Notary Public

City of Colorado Springs

Print name and title

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )
The foregoing instrument was acknowledged before me this day of
2016, by

Witness my hand and official seal

My commission expires:

Notary Public
14



Approved as to form:

Attorney for Mark E. Cusack

Date:

Attorney for Daniela F. Cusack

Date:

City Attorney’s Office

Date:
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