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1.

PARTIES

THIS AGREEMENT is entered into by and between City of Colorado Springs (hereinafter called the “Local
Agency”), and the State of Colorado acting by and through the Department of Transportation (hereinafter called
the “State” or “CDOT”).

2.

EFFECTIVE DATE AND NOTICE OF NONLIABILITY

This Agreement shall not be effective or enforceable until it is approved and signed by the Colorado State
Controller or their designee (hereinafter called the “Effective Date”). The State shall not be liable to pay or
reimburse the Local Agency for any performance hereunder, including, but not limited to costs or expenses
incurred, or be bound by any provision hereof prior to the Effective Date.

3.

A.

4.

RECITALS

Authority, Appropriation, and Approval

Authority exists in the law and funds have been budgeted, appropriated and otherwise made available and a
sufficient unencumbered balance thereof remains available for payment and the required approval, clearance
and coordination have been accomplished from and with appropriate agencies.

i. Federal Authority
Pursuant to Title I, Subtitle A, Section 1108 of the “Transportation Equity Act for the 21st Century” of
1998 (TEA-21) and/or the “Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy
for Users” (SAFETEA-LU) of 2005 and to applicable provisions of Title 23 of the United States Code
and implementing regulations at Title 23 of the Code of Federal Regulations, as may be amended,
(collectively referred to hereinafter as the “Federal Provisions™), certain federal funds have been and are
expected to continue to be allocated for transportation projects requested by the Local Agency and
eligible under the Surface Transportation Improvement Program that has been proposed by the State and
approved by the Federal Highway Administration (“FHWA”).

ii. State Authority
Pursuant to CRS 843-1-223 and to applicable portions of the Federal Provisions, the State is responsible
for the general administration and supervision of performance of projects in the Program, including the
administration of federal funds for a Program project performed by a Local Agency under a contract
with the State. This Agreement is executed under the authority of CRS §829-1-203, 43-1-110; 43-1-116,
43-2-101(4)(c) and 43-2-104.5.

Consideration

The Parties acknowledge that the mutual promises and covenants contained herein and other good and

valuable consideration are sufficient and adequate to support this Agreement.

Purpose

The purpose of this Agreement is to disburse Federal funds to the Local Agency pursuant to CDOT’s

Stewardship Agreement with the FHWA.

References

All references in this Agreement to sections (whether spelled out or using the § symbol), subsections, exhibits

or other attachments, are references to sections, subsections, exhibits or other attachments contained herein

or incorporated as a part hereof, unless otherwise noted.

DEFINITIONS

The following terms as used herein shall be construed and interpreted as follows:

A

Agreement or Contract

“Agreement” or “Contract” means this Agreement, its terms and conditions, attached exhibits, documents
incorporated by reference under the terms of this Agreement, and any future modifying agreements, exhibits,
attachments or references that are incorporated pursuant to Colorado State Fiscal Rules and Policies.
Agreement Funds

“Agreement Funds” means funds payable by the State to Local Agency pursuant to this Agreement.
Budget

“Budget” means the budget for the Work described in Exhibit C.

Consultant and Contractor
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5.

“Consultant” means a professional engineer or designer hired by Local Agency to design the Work and
“Contractor” means the general construction contractor hired by Local Agency to construct the Work.
Evaluation

“Evaluation” means the process of examining the Local Agency’s Work and rating it based on criteria
established in §6 and Exhibits A and E.

Exhibits and Other Attachments

The following exhibit(s) are attached hereto and incorporated by reference herein: Exhibit A (Scope of
Work), Exhibit B (Resolution), Exhibit C (Funding Provisions), Exhibit D (Option Letter), Exhibit E
(Checklist), Exhibit F (Certification for Federal-Aid Funds), Exhibit G (Disadvantaged Business
Enterprise), Exhibit H (Local Agency Procedures), Exhibit | (Federal-Aid Contract Provisions), Exhibit J
(Federal Requirements) and Exhibit K (Supplemental Federal Provisions).

Goods

“Goods” means tangible material acquired, produced, or delivered by the Local Agency either separately or
in conjunction with the Services the Local Agency renders hereunder.

Oversight

“Oversight” means the term as it is defined in the Stewardship Agreement between CDOT and the Federal
Highway Administration (“FHWA”) and as it is defined in the Local Agency Manual.

Party or Parties

“Party” means the State or the Local Agency and “Parties” means both the State and the Local Agency
Work Budget

Work Budget means the budget described in Exhibit C.

Services

“Services” means the required services to be performed by the Local Agency pursuant to this Contract.
Work

“Work” means the tasks and activities the Local Agency is required to perform to fulfill its obligations under
this Contract and Exhibits A and E, including the performance of the Services and delivery of the Goods.

. Work Product

“Work Product” means the tangible or intangible results of the Local Agency’s Work, including, but not
limited to, software, research, reports, studies, data, photographs, negatives or other finished or unfinished
documents, drawings, models, surveys, maps, materials, or work product of any type, including drafts.

TERM AND EARLY TERMINATION

The Parties’ respective performances under this Agreement shall commence on the Effective Date. This
Agreement shall terminate after five (5) years of state controllers signature in section 27, unless sooner terminated
or completed as demonstrated by final payment and final audit.

6.

A

SCOPE OF WORK
Completion
The Local Agency shall complete the Work and other obligations as described herein in Exhibit A. Work
performed prior to the Effective Date or after final acceptance shall not be considered part of the Work.
Goods and Services
The Local Agency shall procure Goods and Services necessary to complete the Work. Such procurement
shall be accomplished using the Contract Funds and shall not increase the maximum amount payable
hereunder by the State.
Employees
All persons employed hereunder by the Local Agency, or any Consultants or Contractors shall be considered
the Local Agency’s, Consultants’, or Contractors’ employee(s) for all purposes and shall not be employees
of the State for any purpose.
State and Local Agency Commitments
i. Design
If the Work includes preliminary design or final design or design work sheets, or special provisions and
estimates (collectively referred to as the “Plans™), the Local Agency shall comply with and be responsible
for satisfying the following requirements:
a) Perform or provide the Plans to the extent required by the nature of the Work.
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b)

c)

d)

Prepare final design in accordance with the requirements of the latest edition of the American
Association of State Highway Transportation Officials (AASHTO) manual or other standard, such
as the Uniform Building Code, as approved by the State.

Prepare provisions and estimates in accordance with the most current version of the State’s Roadway
and Bridge Design Manuals and Standard Specifications for Road and Bridge Construction or Local
Agency specifications if approved by the State.

Include details of any required detours in the Plans in order to prevent any interference of the
construction Work and to protect the traveling public.

Stamp the Plans produced by a Colorado Registered Professional Engineer.

Provide final assembly of Plans and all other necessary documents.

Be responsible for the Plans’ accuracy and completeness.

Make no further changes in the Plans following the award of the construction contract to contractor
unless agreed to in writing by the Parties. The Plans shall be considered final when approved in
writing by CDOT and when final they shall be incorporated herein.

ii. Local Agency Work

a)

b)

c)

Local Agency shall comply with the requirements of the Americans With Disabilities Act (ADA),
and applicable federal regulations and standards as contained in the document “ADA Accessibility
Requirements in CDOT Transportation Projects”.

Local Agency shall afford the State ample opportunity to review the Plans and make any changes

in the Plans that are directed by the State to comply with FHWA requirements.

Local Agency may enter into a contract with a Consultant to perform all or any portion of the Plans

and/or of construction administration. Provided, however, if federal-aid funds are involved in the

cost of such Work to be done by such Consultant, such Consultant contract (and the
performance/provision of the Plans under the contract) must comply with all applicable
requirements of 23 C.F.R. Part 172 and with any procedures implementing those requirements as
provided by the State, including those in Exhibit H. If the Local Agency enters into a contract with

a Consultant for the Work:

(1) Local Agency shall submit a certification that procurement of any Consultant contract complies
with the requirements of 23 C.F.R. 172.5(1) prior to entering into such Consultant contract,
subject to the State’s approval. If not approved by the State, the Local Agency shall not enter
into such Consultant contract.

(2) Local Agency shall ensure that all changes in the Consultant contract have prior approval by
the State and FHWA and that they are in writing. Immediately after the Consultant contract has
been awarded, one copy of the executed Consultant contract and any amendments shall be
submitted to the State.

(3) Local Agency shall require that all billings under the Consultant contract comply with the
State’s standardized billing format. Examples of the billing formats are available from the
CDOT Agreements Office.

(4) Local Agency (and any Consultant) shall comply with 23 C.F.R. 172.5(b) and (d) and use the
CDOT procedures described in Exhibit H to administer the Consultant contract.

(5) Local Agency may expedite any CDOT approval of its procurement process and/or Consultant
contract by submitting a letter to CDOT from the Local Agency’s attorney/authorized
representative certifying compliance with Exhibit H and 23 C.F.R. 172.5(b)and (d).

(6) Local Agency shall ensure that the Consultant contract complies with the requirements of 49
CFR 18.36(i) and contains the following language verbatim:

(@) The design work under this Agreement shall be compatible with the requirements of the
contract between the Local Agency and the State (which is incorporated herein by this
reference) for the design/construction of the project. The State is an intended third-party
beneficiary of this agreement for that purpose.

(b) Upon advertisement of the project work for construction, the consultant shall make
available services as requested by the State to assist the State in the evaluation of
construction and the resolution of construction problems that may arise during the
construction of the project.
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(c) The consultant shall review the Construction Contractor’s shop drawings for conformance
with the contract documents and compliance with the provisions of the State’s publication,
Standard Specifications for Road and Bridge Construction, in connection with this work.
(d) The State, in its sole discretion, may review construction plans, special provisions and
estimates and may require the Local Agency to make such changes therein as the State
determines necessary to comply with State and FHWA requirements.
iii. Construction
If the Work includes construction, the Local Agency shall perform the construction in accordance with
the approved design plans and/or administer the construction in accordance with Exhibit E. Such
administration shall include Work inspection and testing; approving sources of materials; performing
required plant and shop inspections; documentation of contract payments, testing and inspection
activities; preparing and approving pay estimates; preparing, approving and securing the funding for
contract modification orders and minor contract revisions; processing Construction Contractor claims;
construction supervision; and meeting the Quality Control requirements of the FHWA/CDOT

Stewardship Agreement, as described in the Local Agency Contract Administration Checklist.

a) If the Local Agency is performing the Work, the State may, after providing written notice of the
reason for the suspension to the Local Agency, suspend the Work, wholly or in part, due to the
failure of the Local Agency or its Contractor to correct conditions which are unsafe for workers or
for such periods as the State may deem necessary due to unsuitable weather, or for conditions
considered unsuitable for the prosecution of the Work, or for any other condition or reason deemed
by the State to be in the public interest.

b) The Local Agency shall be responsible for the following:

(1) Appointing a qualified professional engineer, licensed in the State of Colorado, as the Local
Agency Project Engineer (LAPE), to perform engineering administration. The LAPE shall
administer the Work in accordance with this Agreement, the requirements of the construction
contract and applicable State procedures.

(2) For the construction of the Work, advertising the call for bids upon approval by the State and
awarding the construction contract(s) to the low responsible bidder(s).

(@) All advertising and bid awards, pursuant to this agreement, by the Local Agency shall
comply with applicable requirements of 23 U.S.C. 8112 and 23 C.F.R. Parts 633 and 635
and C.R.S. § 24-92-101 et seq. Those requirements include, without limitation, that the
Local Agency and its Contractor shall incorporate Form 1273 (Exhibit 1) in its entirety
verbatim into any subcontract(s) for those services as terms and conditions therefore, as
required by 23 C.F.R. 633.102(e).

(b) The Local Agency may accept or reject the proposal of the apparent low bidder for Work
on which competitive bids have been received. The Local Agency must accept or reject
such bid within three (3) working days after they are publicly opened.

(c) As part of accepting bid awards, the Local Agency shall provide additional funds, subject
to their availability and appropriation, necessary to complete the Work if no additional
federal-aid funds are available.

(3) The requirements of this §6(D)(iii)(c)(2) also apply to any advertising and awards made by the
State.

(4) Ifall or part of the Work is to be accomplished by the Local Agency’s personnel (i.e. by force
account) rather than by a competitive bidding process, the Local Agency shall perform such
work in accordance with pertinent State specifications and requirements of 23 C.F.R. 635,
Subpart B, Force Account Construction.

(@) Such Work will normally be based upon estimated quantities and firm unit prices agreed
to between the Local Agency, the State and FHWA in advance of the Work, as provided
for in 23 C.F.R. 635.204(c). Such agreed unit prices shall constitute a commitment as to
the value of the Work to be performed.

(b) Analternative to the preceding subsection is that the Local Agency may agree to participate
in the Work based on actual costs of labor, equipment rental, materials supplies and
supervision necessary to complete the Work. Where actual costs are used, eligibility of cost
items shall be evaluated for compliance with 48 C.F.R. Part 31.
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(c) Ifthe State provides matching funds under this Agreement, rental rates for publicly owned
equipment shall be determined in accordance with the State’s Standard Specifications for
Road and Bridge Construction §109.04.

(d) All Work being paid under force account shall have prior approval of the State and/or
FHWA and shall not be initiated until the State has issued a written notice to proceed.

E. State’s Commitments

a)
b)

The State will perform a final project inspection of the Work as a quality control/assurance activity.
When all Work has been satisfactorily completed, the State will sign the FHWA Form 1212.
Notwithstanding any consents or approvals given by the State for the Plans, the State shall not be liable
or responsible in any manner for the structural design, details or construction of any major structures
designed by, or that are the responsibility of, the Local Agency as identified in the Local Agency Contract
Administration Checklist, Exhibit E.

F. ROW and Acquisition/Relocation

a)

b)

c)

d)

If the Local Agency purchases a right of way for a State highway, including areas of influence, the Local

Agency shall immediately convey title to such right of way to CDOT after the Local Agency obtains

title.

Any acquisition/relocation activities shall comply with all applicable federal and state statutes and

regulations, including but not limited to the Uniform Relocation Assistance and Real Property

Acquisition Policies Act of 1970 as amended and the Uniform Relocation Assistance and Real Property

Acquisition Policies for Federal and Federally Assisted Programs as amended (49 C.F.R. Part 24),

CDOT’s Right of Way Manual, and CDOT’s Policy and Procedural Directives.

The Parties’ respective compliance responsibilities depend on the level of federal participation; provided

however, that the State always retains Oversight responsibilities.

The Parties’ respective responsibilities under each level in CDOT’s Right of Way Manual (located at

http://www.dot.state.co.uss/ROW_Manual/) and reimbursement for the levels will be under the following

categories:

(1) Right of way acquisition (3111) for federal participation and non-participation;

(2) Relocation activities, if applicable (3109);

(3) Right of way incidentals, if applicable (expenses incidental to acquisition/relocation of right of way
—3114).

Utilities

If necessary, the Local Agency shall be responsible for obtaining the proper clearance or approval from any
utility company which may become involved in the Work. Prior to the Work being advertised for bids, the
Local Agency shall certify in writing to the State that all such clearances have been obtained.

a)

b)
c)
d)
€)

f)

Railroads

If the Work involves modification of a railroad company’s facilities and such modification will be
accomplished by the railroad company, the Local Agency shall make timely application to the Public
Utilities commission requesting its order providing for the installation of the proposed improvements
and not proceed with that part of the Work without compliance. The Local Agency shall also establish
contact with the railroad company involved for the purpose of complying with applicable provisions of
23 C.F.R. 646, subpart B, concerning federal-aid projects involving railroad facilities and:

Execute an agreement setting out what work is to be accomplished and the location(s) thereof, and which
costs shall be eligible for federal participation.

Obtain the railroad’s detailed estimate of the cost of the Work.

Establish future maintenance responsibilities for the proposed installation.

Proscribe future use or dispositions of the proposed improvements in the event of abandonment or
elimination of a grade crossing.

Establish future repair and/or replacement responsibilities in the event of accidental destruction or
damage to the installation.

H. Environmental Obligations
The Local Agency shall perform all Work in accordance with the requirements of the current federal and
state environmental regulations including the National Environmental Policy Act of 1969 (NEPA) as
applicable.
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7

Maintenance Obligations

The Local Agency shall maintain and operate the Work constructed under this Agreement at its own cost and
expense during their useful life, in a manner satisfactory to the State and FHWA, and the Local Agency shall
provide for such maintenance and operations obligations each year. Such maintenance and operations shall
be conducted in accordance with all applicable statutes, ordinances and regulations pertaining to maintaining
such improvements. The State and FHWA may make periodic inspections to verify that such improvements
are being adequately maintained.

OPTION LETTER MODIFICATION

An option letter may be used to add a phase without increasing total budgeted funds, increase or decrease the
encumbrance amount as shown on Exhibit C, and/or transfer funds from one phase to another. Option letter
modification is limited to the specific scenarios listed below. The option letter shall not be deemed valid until
signed by the State Controller or an authorized delegate.

A. Option to add a phase and/or increase or decrease the total encumbrance amount.

8.

The State may require the Local Agency to begin a phase that may include Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous (this does not apply to Acquisition/Relocation
or Railroads) as detailed in Exhibit A and at the same terms and conditions stated in the original Agreement,
with the total budgeted funds remaining the same. The State may simultaneously increase and/or decrease
the total encumbrance amount by replacing the original funding exhibit (Exhibit C) in the original Agreement
with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc). The State
may exercise this option by providing a fully executed option to the Local Agency within thirty (30) days
before the initial targeted start date of the phase, in a form substantially equivalent to Exhibit D. If the State
exercises this option, the Agreement will be considered to include this option provision.

Option to transfer funds from one phase to another phase.

The State may require or permit the Local Agency to transfer funds from one phase (Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous) to another as a result of changes to state,
federal, and local match. The original funding exhibit (Exhibit C) in the original Agreement will be replaced
with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc.) and attached
to the option letter. The funds transferred from one phase to another are subject to the same terms and
conditions stated in the original Agreement with the total budgeted funds remaining the same. The State may
unilaterally exercise this option by providing a fully executed option to the Local Agency within thirty (30)
days before the initial targeted start date of the phase, in a form substantially equivalent to Exhibit D. Any
transfer of funds from one phase to another is limited to an aggregate maximum of 24.99% of the original
dollar amount of either phase affected by a transfer. A bilateral amendment is required for any transfer
exceeding 24.99% of the original dollar amount of the phase affected by the increase or decrease.

Option to do both Options A and B.

The State may require the Local Agency to add a phase as detailed in Exhibit A, and encumber and transfer
funds from one phase to another. The original funding exhibit (Exhibit C) in the original Agreement will be
replaced with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc.)
and attached to the option letter. The addition of a phase and encumbrance and transfer of funds are subject
to the same terms and conditions stated in the original Agreement with the total budgeted funds remaining
the same. The State may unilaterally exercise this option by providing a fully executed option to the Local
Agency within thirty (30) days before the initial targeted start date of the phase, in a form substantially
equivalent to Exhibit D.

PAYMENTS

The State shall, in accordance with the provisions of this §8, pay the Local Agency in the amounts and using the
methods set forth below:

A. Maximum Amount

The maximum amount payable is set forth in Exhibit C as determined by the State from available funds.
Payments to the Local Agency are limited to the unpaid encumbered balance of the Contract set forth in
Exhibit C. The Local Agency shall provide its match share of the costs as evidenced by an appropriate
ordinance/resolution or other authority letter which expressly authorizes the Local Agency the authority to
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enter into this Agreement and to expend its match share of the Work. A copy of such ordinance/resolution or
authority letter is attached hereto as Exhibit B.

Payment
i. Advance, Interim and Final Payments

Any advance payment allowed under this Contract or in Exhibit C shall comply with State Fiscal Rules
and be made in accordance with the provisions of this Contract or such Exhibit. The Local Agency shall
initiate any payment requests by submitting invoices to the State in the form and manner approved by
the State.

ii. Interest

The State shall fully pay each invoice within 45 days of receipt thereof if the amount invoiced represents
performance by the Local Agency previously accepted by the State. Uncontested amounts not paid by
the State within 45 days shall bear interest on the unpaid balance beginning on the 46th day at a rate not
to exceed one percent per month until paid in full; provided, however, that interest shall not accrue on
unpaid amounts that are subject to a good faith dispute. The Local Agency shall invoice the State
separately for accrued interest on delinquent amounts. The billing shall reference the delinquent
payment, the number of days interest to be paid and the interest rate.

iii. Available Funds-Contingency-Termination
The State is prohibited by law from making commitments beyond the term of the State’s current fiscal
year. Therefore, the Local Agency’s compensation beyond the State’s current Fiscal Year is contingent
upon the continuing availability of State appropriations as provided in the Colorado Special Provisions.
The State’s performance hereunder is also contingent upon the continuing availability of federal funds.
Payments pursuant to this Contract shall be made only from available funds encumbered for this Contract
and the State’s liability for such payments shall be limited to the amount remaining of such encumbered
funds. If State or federal funds are not appropriated, or otherwise become unavailable to fund this
Contract, the State may terminate this Contract immediately, in whole or in part, without further liability
in accordance with the provisions hereof.

iv. Erroneous Payments
At the State’s sole discretion, payments made to the Local Agency in error for any reason, including, but
not limited to overpayments or improper payments, and unexpended or excess funds received by the
Local Agency, may be recovered from the Local Agency by deduction from subsequent payments under
this Contract or other contracts, Agreements or agreements between the State and the Local Agency or
by other appropriate methods and collected as a debt due to the State. Such funds shall not be paid to
any party other than the State.

Use of Funds
Contract Funds shall be used only for eligible costs identified herein.

Matching Funds

The Local Agency shall provide matching funds as provided in §8.A. and Exhibit C. The Local Agency shall
have raised the full amount of matching funds prior to the Effective Date and shall report to the State
regarding the status of such funds upon request. The Local Agency’s obligation to pay all or any part of any
matching funds, whether direct or contingent, only extend to funds duly and lawfully appropriated for the
purposes of this Agreement by the authorized representatives of the Local Agency and paid into the Local
Agency’s treasury. The Local Agency represents to the State that the amount designated “Local Agency
Matching Funds” in Exhibit C has been legally appropriated for the purpose of this Agreement by its
authorized representatives and paid into its treasury. The Local Agency does not by this Agreement
irrevocably pledge present cash reserves for payments in future fiscal years, and this Agreement is not
intended to create a multiple-fiscal year debt of the Local Agency. The Local Agency shall not pay or be
liable for any claimed interest, late charges, fees, taxes or penalties of any nature, except as required by the
Local Agency’s laws or policies.

Reimbursement of Local Agency Costs

The State shall reimburse the Local Agency’s allowable costs, not exceeding the maximum total amount
described in Exhibit C and §8. The applicable principles described in 49 C.F.R. 18 Subpart C and 49 C.F.R.
18.22 shall govern the State’s obligation to reimburse all costs incurred by the Local Agency and submitted
to the State for reimbursement hereunder, and the Local Agency shall comply with all such principles. The
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9.

State shall reimburse the Local Agency for the federal-aid share of properly documented costs related to the
Work after review and approval thereof, subject to the provisions of this Agreement and Exhibit C. However,
any costs incurred by the Local Agency prior to the date of FHWA authorization for the Work and prior to
the Effective Date shall not be reimbursed absent specific FHWA and State Controller approval thereof.
Costs shall be:
i. Reasonable and Necessary
Reasonable and necessary to accomplish the Work and for the Goods and Services provided.
ii. Net Cost
Actual net cost to the Local Agency (i.e. the price paid minus any items of value received by the Local
Agency that reduce the cost actually incurred).

ACCOUNTING

The Local Agency shall establish and maintain accounting systems in accordance with generally accepted
accounting standards (a separate set of accounts, or as a separate and integral part of its current accounting
scheme). Such accounting systems shall, at a minimum, provide as follows:

A

Local Agency Performing the Work

If Local Agency is performing the Work, all allowable costs, including any approved services contributed by
the Local Agency or others, shall be documented using payrolls, time records, invoices, contracts, vouchers,
and other applicable records.

Local Agency-Checks or Draws

Checks issued or draws made by the Local Agency shall be made or drawn against properly signed vouchers
detailing the purpose thereof. All checks, payrolls, invoices, contracts, vouchers, orders, and other accounting
documents shall be on file in the office of the Local Agency, clearly identified, readily accessible, and to the
extent feasible, kept separate and apart from all other Work documents.

State-Administrative Services

The State may perform any necessary administrative support services required hereunder. The Local Agency
shall reimburse the State for the costs of any such services from the Budget as provided for in Exhibit C. If
FHWA funding is not available or is withdrawn, or if the Local Agency terminates this Agreement prior to
the Work being approved or completed, then all actual incurred costs of such services and assistance provided
by the State shall be the Local Agency’s sole expense.

Local Agency-Invoices

The Local Agency’s invoices shall describe in detail the reimbursable costs incurred by the Local Agency
for which it seeks reimbursement, the dates such costs were incurred and the amounts thereof, and shall not
be submitted more often than monthly.

Invoicing Within 60 Days

The State shall not be liable to reimburse the Local Agency for any costs unless CDOT receives such invoices
within 60 days after the date for which payment is requested, including final invoicing. Final payment to the
Local Agency may be withheld at the discretion of the State until completion of final audit. Any costs incurred
by the Local Agency that are not allowable under 49 C.F.R. 18 shall be reimbursed by the Local Agency, or
the State may offset them against any payments due from the State to the Local Agency.

Reimbursement of State Costs

CDOT shall perform Oversight and the Local Agency shall reimburse CDOT for its related costs. The Local
Agency shall pay invoices within 60 days after receipt thereof. If the Local Agency fails to remit payment
within 60 days, at CDOT’s request, the State is authorized to withhold an equal amount from future
apportionment due the Local Agency from the Highway Users Tax Fund and to pay such funds directly to
CDOT. Interim funds shall be payable from the State Highway Supplementary Fund (400) until CDOT is
reimbursed. If the Local Agency fails to make payment within 60 days, it shall pay interest to the State at a
rate of one percent per month on the delinquent amounts until the billing is paid in full. CDOT’s invoices
shall describe in detail the reimbursable costs incurred, the dates incurred and the amounts thereof, and shall
not be submitted more often than monthly.

10. REPORTING - NOTIFICATION
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Reports, Evaluations, and Reviews required under this 810 shall be in accordance with the procedures of and in
such form as prescribed by the State and in accordance with §18, if applicable.

A

11.

Performance, Progress, Personnel, and Funds

The Local Agency shall submit a report to the State upon expiration or sooner termination of this Agreement,
containing an Evaluation and Review of the Local Agency’s performance and the final status of the Local
Agency's obligations hereunder.

Litigation Reporting

Within 10 days after being served with any pleading related to this Agreement, in a legal action filed with a
court or administrative agency, the Local Agency shall notify the State of such action and deliver copies of
such pleadings to the State’s principal representative as identified herein. If the State or its principal
representative is not then serving, such notice and copies shall be delivered to the Executive Director of
CDOT.

Noncompliance

The Local Agency’s failure to provide reports and notify the State in a timely manner in accordance with this
810 may result in the delay of payment of funds and/or termination as provided under this Agreement.

Documents

Upon request by the State, the Local Agency shall provide the State, or its authorized representative, copies
of all documents, including contracts and subcontracts, in its possession related to the Work.

LOCAL AGENCY RECORDS

Maintenance

The Local Agency shall make, keep, maintain, and allow inspection and monitoring by the State of a complete
file of all records, documents, communications, notes and other written materials, electronic media files, and
communications, pertaining in any manner to the Work or the delivery of Services (including, but not limited
to the operation of programs) or Goods hereunder. The Local Agency shall maintain such records until the
last to occur of the following: (i) a period of three years after the date this Agreement is completed or
terminated, or (ii) three years after final payment is made hereunder, whichever is later, or (iii) for such
further period as may be necessary to resolve any pending matters, or (iv) if an audit is occurring, or the
Local Agency has received notice that an audit is pending, then until such audit has been completed and its
findings have been resolved (collectively, the “Record Retention Period”).

Inspection

The Local Agency shall permit the State, the federal government and any other duly authorized agent of a
governmental agency to audit, inspect, examine, excerpt, copy and/or transcribe the Local Agency's records
related to this Agreement during the Record Retention Period to assure compliance with the terms hereof or
to evaluate the Local Agency's performance hereunder. The State reserves the right to inspect the Work at all
reasonable times and places during the term of this Agreement, including any extension. If the Work fails to
conform to the requirements of this Agreement, the State may require the Local Agency promptly to bring
the Work into conformity with Agreement requirements, at the Local Agency’s sole expense. If the Work
cannot be brought into conformance by re-performance or other corrective measures, the State may require
the Local Agency to take necessary action to ensure that future performance conforms to Agreement
requirements and may exercise the remedies available under this Agreement at law or in equity in lieu of or
in conjunction with such corrective measures.

Monitoring

The Local Agency also shall permit the State, the federal government or any other duly authorized agent of
a governmental agency, in their sole discretion, to monitor all activities conducted by the Local Agency
pursuant to the terms of this Agreement using any reasonable procedure, including, but not limited to: internal
evaluation procedures, examination of program data, special analyses, on-site checking, formal audit
examinations, or any other procedures. All such monitoring shall be performed in a manner that shall not
unduly interfere with the Local Agency’s performance hereunder.

Final Audit Report
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If an audit is performed on the Local Agency’s records for any fiscal year covering a portion of the term of
this Agreement, the Local Agency shall submit a copy of the final audit report to the State or its principal
representative at the address specified herein.

12. CONFIDENTIAL INFORMATION-STATE RECORDS

The Local Agency shall comply with the provisions of this §12 if it becomes privy to confidential information in
connection with its performance hereunder. Confidential information, includes, but is not necessarily limited to,
state records, personnel records, and information concerning individuals. Nothing in this §12 shall be construed
to require the Local Agency to violate the Colorado Open Records Act, C.R.S. § 24-72-101, et seq.

A. Confidentiality
The Local Agency shall keep all State records and information confidential at all times and to comply with
all laws and regulations concerning confidentiality of information. Any request or demand by a third party
for State records and information in the possession of the Local Agency shall be immediately forwarded to
the State’s principal representative.

B. Notification
The Local Agency shall notify its agents, employees, and assigns who may come into contact with State
records and confidential information that each is subject to the confidentiality requirements set forth herein,
and shall provide each with a written explanation of such requirements before they are permitted to access
such records and information.

C. Use, Security, and Retention
Confidential information of any kind shall not be distributed or sold to any third party or used by the Local
Agency or its agents in any way, except as authorized by the Agreement and as approved by the State. The
Local Agency shall provide and maintain a secure environment that ensures confidentiality of all State
records and other confidential information wherever located. Confidential information shall not be retained
in any files or otherwise by the Local Agency or its agents, except as set forth in this Agreement and approved
by the State.

D. Disclosure-Liability
Disclosure of State records or other confidential information by the Local Agency for any reason may be
cause for legal action by third parties against the Local Agency, the State or their respective agents. The
Local Agency is prohibited from providing indemnification to the State pursuant to the Constitution of the
State of Colorado, Article XI, Section 1, however, the Local Agency shall be responsible for any and all
claims, damages, liability and court awards including costs, expenses, and attorney fees and related costs,
incurred as a result of any act or omission by the Local Agency, or its employees, agents, or assignees
pursuant to this §12.

13. CONFLICT OF INTEREST

The Local Agency shall not engage in any business or personal activities or practices or maintain any relationships
which conflict in any way with the full performance of the Local Agency’s obligations hereunder. The Local
Agency acknowledges that with respect to this Agreement even the appearance of a conflict of interest is harmful
to the State’s interests. Absent the State’s prior written approval, the Local Agency shall refrain from any
practices, activities or relationships that reasonably appear to be in conflict with the full performance of the Local
Agency’s obligations to the State hereunder. If a conflict or appearance exists, or if the Local Agency is uncertain
whether a conflict or the appearance of a conflict of interest exists, the Local Agency shall submit to the State a
disclosure statement setting forth the relevant details for the State’s consideration. Failure to promptly submit a
disclosure statement or to follow the State’s direction in regard to the apparent conflict constitutes a breach of
this Agreement.

14. REPRESENTATIONS AND WARRANTIES
The Local Agency makes the following specific representations and warranties, each of which was relied on by
the State in entering into this Agreement.

A. Standard and Manner of Performance

The Local Agency shall perform its obligations hereunder, including in accordance with the highest
professional standard of care, skill and diligence and in the sequence and manner set forth in this Agreement.

B. Legal Authority — The Local Agency and the Local Agency’s Signatory
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15.

The Local Agency warrants that it possesses the legal authority to enter into this Agreement and that it has
taken all actions required by its procedures, by-laws, and/or applicable laws to exercise that authority, and to
lawfully authorize its undersigned signatory to execute this Agreement, or any part thereof, and to bind the
Local Agency to its terms. If requested by the State, the Local Agency shall provide the State with proof of
the Local Agency’s authority to enter into this Agreement within 15 days of receiving such request.

Licenses, Permits, Etc.

The Local Agency represents and warrants that as of the Effective Date it has, and that at all times during the
term hereof it shall have, at its sole expense, all licenses, certifications, approvals, insurance, permits, and
other authorization required by law to perform its obligations hereunder. The Local Agency warrants that it
shall maintain all necessary licenses, certifications, approvals, insurance, permits, and other authorizations
required to properly perform this Agreement, without reimbursement by the State or other adjustment in
Agreement Funds. Additionally, all employees and agents of the Local Agency performing Services under
this Agreement shall hold all required licenses or certifications, if any, to perform their responsibilities. The
Local Agency, if a foreign corporation or other foreign entity transacting business in the State of Colorado,
further warrants that it currently has obtained and shall maintain any applicable certificate of authority to
transact business in the State of Colorado and has designated a registered agent in Colorado to accept service
of process. Any revocation, withdrawal or non-renewal of licenses, certifications, approvals, insurance,
permits or any such similar requirements necessary for the Local Agency to properly perform the terms of
this Agreement shall be deemed to be a material breach by the Local Agency and constitute grounds for
termination of this Agreement.

INSURANCE

The Local Agency and its contractors shall obtain and maintain insurance as specified in this section at all times
during the term of this Agreement: All policies evidencing the insurance coverage required hereunder shall be
issued by insurance companies satisfactory to the Local Agency and the State.

A

The Local Agency

i. Public Entities
If the Local Agency is a "public entity" within the meaning of the Colorado Governmental Immunity
Act, CRS 824-10-101, et seq., as amended (the “GIA”), then the Local Agency shall maintain at all times
during the term of this Agreement such liability insurance, by commercial policy or self-insurance, as is
necessary to meet its liabilities under the GIA. The Local Agency shall show proof of such insurance
satisfactory to the State, if requested by the State. The Local Agency shall require each Agreement with
their Consultant and Contractor, that are providing Goods or Services hereunder, to include the insurance
requirements necessary to meet Consultant or Contractor liabilities under the GIA.

ii. Non-Public Entities
If the Local Agency is not a "public entity" within the meaning of the Governmental Immunity Act, the
Local Agency shall obtain and maintain during the term of this Agreement insurance coverage and
policies meeting the same requirements set forth in §15(B) with respect to sub-contractors that are not
"public entities".

Contractors

The Local Agency shall require each contract with Contractors, Subcontractors, or Consultants, other than

those that are public entities, providing Goods or Services in connection with this Agreement, to include

insurance requirements substantially similar to the following:

i. Worker’s Compensation
Worker’s Compensation Insurance as required by State statute, and Employer’s Liability Insurance
covering all of the Local Agency’s Contractors, Subcontractors, or Consultant’s employees acting within
the course and scope of their employment.

ii. General Liability
Commercial General Liability Insurance written on 1SO occurrence form CG 00 01 10/93 or equivalent,
covering premises operations, fire damage, independent contractors, products and completed operations,
blanket liability, personal injury, and advertising liability with minimum limits as follows: (a)
$1,000,000 each occurrence; (b) $1,000,000 general aggregate; (c) $1,000,000 products and completed
operations aggregate; and (d) $50,000 any one fire. If any aggregate limit is reduced below $1,000,000
because of claims made or paid, contractors, subcontractors, and consultants shall immediately obtain
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16.

17

additional insurance to restore the full aggregate limit and furnish to the Local Agency a certificate or
other document satisfactory to the Local Agency showing compliance with this provision.

iii. Automobile Liability
Automobile Liability Insurance covering any auto (including owned, hired and non-owned autos) with
a minimum limit of $1,000,000 each accident combined single limit.

iv. Additional Insured
The Local Agency and the State shall be named as additional insured on the Commercial General
Liability policies (leases and construction contracts require additional insured coverage for completed
operations on endorsements CG 2010 11/85, CG 2037, or equivalent).

v. Primacy of Coverage
Coverage required of the Consultants or Contractors shall be primary over any insurance or self-
insurance program carried by the Local Agency or the State.

vi. Cancellation
The above insurance policies shall include provisions preventing cancellation or non-renewal without at
least 45 days prior notice to the Local Agency and the State by certified mail.

vii. Subrogation Waiver
All insurance policies in any way related to this Agreement and secured and maintained by the Local
Agency’s Consultants or Contractors as required herein shall include clauses stating that each carrier
shall waive all rights of recovery, under subrogation or otherwise, against the Local Agency or the State,
its agencies, institutions, organizations, officers, agents, employees, and volunteers.

Certificates

The Local Agency and all Contractors, subcontractors, or Consultants shall provide certificates showing
insurance coverage required hereunder to the State within seven business days of the Effective Date of this
Agreement. No later than 15 days prior to the expiration date of any such coverage, the Local Agency and
each contractor, subcontractor, or consultant shall deliver to the State or the Local Agency certificates of
insurance evidencing renewals thereof. In addition, upon request by the State at any other time during the
term of this Agreement or any sub-contract, the Local Agency and each contractor, subcontractor, or
consultant shall, within 10 days of such request, supply to the State evidence satisfactory to the State of
compliance with the provisions of this §15.

DEFAULT-BREACH

Defined
In addition to any breaches specified in other sections of this Agreement, the failure of either Party to perform
any of its material obligations hereunder in whole or in part or in a timely or satisfactory manner constitutes
a breach.

Notice and Cure Period

In the event of a breach, notice of such shall be given in writing by the aggrieved Party to the other Party in
the manner provided in §18. If such breach is not cured within 30 days of receipt of written notice, or if a
cure cannot be completed within 30 days, or if cure of the breach has not begun within 30 days and pursued
with due diligence, the State may exercise any of the remedies set forth in 817. Notwithstanding anything to
the contrary herein, the State, in its sole discretion, need not provide advance notice or a cure period and may
immediately terminate this Agreement in whole or in part if reasonably necessary to preserve public safety
or to prevent immediate public crisis.

. REMEDIES

If the Local Agency is in breach under any provision of this Agreement, the State shall have all of the remedies
listed in this 817 in addition to all other remedies set forth in other sections of this Agreement following the notice
and cure period set forth in §16(B). The State may exercise any or all of the remedies available to it, in its sole
discretion, concurrently or consecutively.

A

Termination for Cause and/or Breach

If the Local Agency fails to perform any of its obligations hereunder with such diligence as is required to
ensure its completion in accordance with the provisions of this Agreement and in a timely manner, the State
may notify the Local Agency of such non-performance in accordance with the provisions herein. If the Local
Agency thereafter fails to promptly cure such non-performance within the cure period, the State, at its option,
may terminate this entire Agreement or such part of this Agreement as to which there has been delay or a
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failure to properly perform. Exercise by the State of this right shall not be deemed a breach of its obligations
hereunder. The Local Agency shall continue performance of this Agreement to the extent not terminated, if

any.

Obligations and Rights

To the extent specified in any termination notice, the Local Agency shall not incur further obligations or
render further performance hereunder past the effective date of such notice, and shall terminate
outstanding orders and sub-Agreements with third parties. However, the Local Agency shall complete
and deliver to the State all Work, Services and Goods not cancelled by the termination notice and may
incur obligations as are necessary to do so within this Agreement’s terms. At the sole discretion of the
State, the Local Agency shall assign to the State all of the Local Agency's right, title, and interest under
such terminated orders or sub-Agreements. Upon termination, the Local Agency shall take timely,
reasonable and necessary action to protect and preserve property in the possession of the Local Agency
in which the State has an interest. All materials owned by the State in the possession of the Local Agency
shall be immediately returned to the State. All Work Product, at the option of the State, shall be delivered
by the Local Agency to the State and shall become the State’s property.

Payments

The State shall reimburse the Local Agency only for accepted performance received up to the date of
termination. If, after termination by the State, it is determined that the Local Agency was not in default
or that the Local Agency's action or inaction was excusable, such termination shall be treated as a
termination in the public interest and the rights and obligations of the Parties shall be the same as if this
Agreement had been terminated in the public interest, as described herein.

Damages and Withholding

Notwithstanding any other remedial action by the State, the Local Agency also shall remain liable to the
State for any damages sustained by the State by virtue of any breach under this Agreement by the Local
Agency and the State may withhold any payment to the Local Agency for the purpose of mitigating the
State’s damages, until such time as the exact amount of damages due to the State from the Local Agency
is determined. The State may withhold any amount that may be due to the Local Agency as the State
deems necessary to protect the State, including loss as a result of outstanding liens or claims of former
lien holders, or to reimburse the State for the excess costs incurred in procuring similar goods or services.
The Local Agency shall be liable for excess costs incurred by the State in procuring from third parties
replacement Work, Services or substitute Goods as cover.

B. Early Termination in the Public Interest
The State is entering into this Agreement for the purpose of carrying out the public policy of the State of
Colorado, as determined by its Governor, General Assembly, and/or Courts. If this Agreement ceases to
further the public policy of the State, the State, in its sole discretion, may terminate this Agreement in whole
or in part. Exercise by the State of this right shall not constitute a breach of the State’s obligations hereunder.
This subsection shall not apply to a termination of this Agreement by the State for cause or breach by the
Local Agency, which shall be governed by §17(A) or as otherwise specifically provided for herein.

Method and Content

The State shall notify the Local Agency of the termination in accordance with 8§18, specifying the
effective date of the termination and whether it affects all or a portion of this Agreement.

Obligations and Rights

Upon receipt of a termination notice, the Local Agency shall be subject to and comply with the same
obligations and rights set forth in 817(A)(i).

Payments

If this Agreement is terminated by the State pursuant to this 817(B), the Local Agency shall be paid an
amount which bears the same ratio to the total reimbursement under this Agreement as the Services
satisfactorily performed bear to the total Services covered by this Agreement, less payments previously
made. Additionally, if this Agreement is less than 60% completed, the State may reimburse the Local
Agency for a portion of actual out-of-pocket expenses (not otherwise reimbursed under this Agreement)
incurred by the Local Agency which are directly attributable to the uncompleted portion of the Local
Agency’s obligations hereunder; provided that the sum of any and all reimbursement shall not exceed
the maximum amount payable to the Local Agency hereunder.
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C. Remedies Not Involving Termination

The State, its sole discretion, may exercise one or more of the following remedies in addition to other

remedies available to it:

i. Suspend Performance
Suspend the Local Agency’s performance with respect to all or any portion of this Agreement pending
necessary corrective action as specified by the State without entitling the Local Agency to an adjustment
in price/cost or performance schedule. The Local Agency shall promptly cease performance and
incurring costs in accordance with the State’s directive and the State shall not be liable for costs incurred
by the Local Agency after the suspension of performance under this provision.

ii. Withhold Payment
Withhold payment to the Local Agency until corrections in the Local Agency’s performance are
satisfactorily made and completed.

iii. Deny Payment
Deny payment for those obligations not performed that due to the Local Agency’s actions or inactions
cannot be performed or, if performed, would be of no value to the State; provided that any denial of
payment shall be reasonably related to the value to the State of the obligations not performed.

iv. Removal
Demand removal of any of the Local Agency’s employees, agents, or contractors whom the State deems
incompetent, careless, insubordinate, unsuitable, or otherwise unacceptable, or whose continued relation
to this Agreement is deemed to be contrary to the public interest or not in the State’s best interest.

v. Intellectual Property
If the Local Agency infringes on a patent, copyright, trademark, trade secret or other intellectual property
right while performing its obligations under this Agreement, the Local Agency shall, at the State’s option
(a) obtain for the State or the Local Agency the right to use such products and services; (b) replace any
Goods, Services, or other product involved with non-infringing products or modify them so that they
become non-infringing; or, (c) if neither of the foregoing alternatives are reasonably available, remove
any infringing Goods, Services, or products and refund the price paid therefore to the State.

18. NOTICES and REPRESENTATIVES

Each individual identified below is the principal representative of the designating Party. All notices required to
be given hereunder shall be hand delivered with receipt required or sent by certified or registered mail to such
Party’s principal representative at the address set forth below. In addition to but not in lieu of a hard-copy notice,
notice also may be sent by e-mail to the e-mail addresses, if any, set forth below. Either Party may from time to
time designate by written notice substitute addresses or persons to whom such notices shall be sent. Unless
otherwise provided herein, all notices shall be effective upon receipt.

A. If to State: B. If to the Local Agency:
CDOT Region: 2 City of Colorado Springs
Scott Brace, Consultant Chris Lieber
Project Manager Park Development Manager
6 South Tejon Street, Suite 500 1401 Recreation way
Colorado Springs, CO 80903 Colorado Springs, CO 80905
719-452-4294 719-385-6530

19. RIGHTS IN DATA, DOCUMENTS, AND COMPUTER SOFTWARE

Any software, research, reports, studies, data, photographs, negatives or other documents, drawings, models,
materials, or work product of any type, including drafts, prepared by the Local Agency in the performance of its
obligations under this Agreement shall be the exclusive property of the State and all Work Product shall be
delivered to the State by the Local Agency upon completion or termination hereof. The State’s exclusive rights
in such Work Product shall include, but not be limited to, the right to copy, publish, display, transfer, and prepare
derivative works. The Local Agency shall not use, willingly allow, cause or permit such Work Product to be used
for any purpose other than the performance of the Local Agency's obligations hereunder without the prior written
consent of the State.

20. GOVERNMENTAL IMMUNITY
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Notwithstanding any other provision to the contrary, nothing herein shall constitute a waiver, express or implied,
of any of the immunities, rights, benefits, protection, or other provisions of the Colorado Governmental Immunity
Act, CRS §24-10-101, et seq., as amended. Liability for claims for injuries to persons or property arising from
the negligence of the State of Colorado, its departments, institutions, agencies, boards, officials, and employees
and of the Local Agency is controlled and limited by the provisions of the Governmental Immunity Act and the
risk management statutes, CRS §24-30-1501, et seq., as amended.

21. STATEWIDE CONTRACT MANAGEMENT SYSTEM
If the maximum amount payable to the Local Agency under this Agreement is $100,000 or greater, either on the
Effective Date or at any time thereafter, this §21 applies.

The Local Agency agrees to be governed, and to abide, by the provisions of CRS §24-102-205, §24-102-206,
§24-103-601, §24-103.5-101 and §24-105-102 concerning the monitoring of vendor performance on state
agreements/contracts and inclusion of agreement/contract performance information in a statewide contract
management system.

The Local Agency’s performance shall be subject to Evaluation and Review in accordance with the terms and
conditions of this Agreement, State law, including CRS §24-103.5-101, and State Fiscal Rules, Policies and
Guidance. Evaluation and Review of the Local Agency’s performance shall be part of the normal Agreement
administration process and the Local Agency’s performance will be systematically recorded in the statewide
Agreement Management System. Areas of Evaluation and Review shall include, but shall not be limited to quality,
cost and timeliness. Collection of information relevant to the performance of the Local Agency’s obligations
under this Agreement shall be determined by the specific requirements of such obligations and shall include
factors tailored to match the requirements of the Local Agency’s obligations. Such performance information shall
be entered into the statewide Contract Management System at intervals established herein and a final Evaluation,
Review and Rating shall be rendered within 30 days of the end of the Agreement term. The Local Agency shall
be notified following each performance Evaluation and Review, and shall address or correct any identified
problem in a timely manner and maintain work progress.

Should the final performance Evaluation and Review determine that the Local Agency demonstrated a gross
failure to meet the performance measures established hereunder, the Executive Director of the Colorado
Department of Personnel and Administration (Executive Director), upon request by CDOT, and showing of good
cause, may debar the Local Agency and prohibit the Local Agency from bidding on future Agreements. The Local
Agency may contest the final Evaluation, Review and Rating by: (a) filing rebuttal statements, which may result
in either removal or correction of the evaluation (CRS §24-105-102(6)), or (b) under CRS §24-105-102(6),
exercising the debarment protest and appeal rights provided in CRS §824-109-106, 107, 201 or 202, which may
result in the reversal of the debarment and reinstatement of the Local Agency, by the Executive Director, upon
showing of good cause.

22. FEDERAL REQUIREMENTS

The Local Agency and/or their contractors, subcontractors, and consultants shall at all times during the execution
of this Agreement strictly adhere to, and comply with, all applicable federal and state laws, and their implementing
regulations, as they currently exist and may hereafter be amended.

23. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

The Local Agency will comply with all requirements of Exhibit G and the Local Agency Contract Administration
Checklist regarding DBE requirements for the Work, except that if the Local Agency desires to use its own DBE
program to implement and administer the DBE provisions of 49 C.F.R. Part 26 under this Agreement, it must
submit a copy of its program’s requirements to the State for review and approval before the execution of this
Agreement. If the Local Agency uses any State- approved DBE program for this Agreement, the Local Agency
shall be solely responsible to defend that DBE program and its use of that program against all legal and other
challenges or complaints, at its sole cost and expense. Such responsibility includes, without limitation,
determinations concerning DBE eligibility requirements and certification, adequate legal and factual bases for
DBE goals and good faith efforts. State approval (if provided) of the Local Agency’s DBE program does not
waive or modify the sole responsibility of the Local Agency for use of its program.

24. DISPUTES
Except as otherwise provided in this Agreement, any dispute concerning a question of fact arising under this
Agreement which is not disposed of by agreement shall be decided by the Chief Engineer of the Department of

Document Builder Generated Page 16 of 21



Transportation. The decision of the Chief Engineer will be final and conclusive unless, within 30 calendar days
after the date of receipt of a copy of such written decision, the Local Agency mails or otherwise furnishes to the
State a written appeal addressed to the Executive Director of CDOT. In connection with any appeal proceeding
under this clause, the Local Agency shall be afforded an opportunity to be heard and to offer evidence in support
of its appeal. Pending final decision of a dispute hereunder, the Local Agency shall proceed diligently with the
performance of this Agreement in accordance with the Chief Engineer’s decision. The decision of the Executive
Director or his duly authorized representative for the determination of such appeals shall be final and conclusive
and serve as final agency action. This dispute clause does not preclude consideration of questions of law in
connection with decisions provided for herein. Nothing in this Agreement, however, shall be construed as making
final the decision of any administrative official, representative, or board on a question of law.

25. GENERAL PROVISIONS

A. Assignment
The Local Agency’s rights and obligations hereunder are personal and may not be transferred, assigned or
subcontracted without the prior written consent of the State. Any attempt at assignment, transfer, or
subcontracting without such consent shall be void. All assignments and subcontracts approved by the Local
Agency or the State are subject to all of the provisions hereof. The Local Agency shall be solely responsible
for all aspects of subcontracting arrangements and performance.

B. Binding Effect

Except as otherwise provided in §25(A), all provisions herein contained, including the benefits and burdens,
shall extend to and be binding upon the Parties’ respective heirs, legal representatives, successors, and
assigns.

C. Captions
The captions and headings in this Agreement are for convenience of reference only, and shall not be used to
interpret, define, or limit its provisions.

D. Counterparts
This Agreement may be executed in multiple identical original counterparts, all of which shall constitute one
agreement.

E. Entire Understanding

This Agreement represents the complete integration of all understandings between the Parties and all prior
representations and understandings, oral or written, are merged herein. Prior or contemporaneous addition,
deletion, or other amendment hereto shall not have any force or affect whatsoever, unless embodied herein.

F. Indemnification - General

If Local Agency is not a “public entity” within the meaning of the Colorado Governmental Immunity Act,
CRS §24-10-101, et seq., the Local Agency shall indemnify, save, and hold harmless the State, its employees
and agents, against any and all claims, damages, liability and court awards including costs, expenses, and
attorney fees and related costs, incurred as a result of any act or omission by the Local Agency, or its
employees, agents, subcontractors or assignees pursuant to the terms of this Agreement. This clause is not
applicable to a Local Agency that is a "public entity" within the meaning of the Colorado Governmental
Immunity Act, CRS §24-10-101, et seq.

G. Jurisdiction and Venue
All suits, actions, or proceedings related to this Agreement shall be held in the State of Colorado and exclusive
venue shall be in the City and County of Denver.

H. Limitations of Liability

Any and all limitations of liability and/or damages in favor of the Local Agency contained in any document
attached to and/or incorporated by reference into this Agreement, whether referred to as an exhibit,
attachment, schedule, or any other name, are void and of no effect. This includes, but is not necessarily
limited to, limitations on (i) the types of liabilities, (ii) the types of damages, (iii) the amount of damages,
and (iv) the source of payment for damages.

I. Modification
i. By the Parties
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Except as specifically provided in this Agreement, modifications of this Agreement shall not be effective
unless agreed to in writing by both parties in an amendment to this Agreement, properly executed and
approved in accordance with applicable Colorado State law, State Fiscal Rules, and Office of the State
Controller Policies, including, but not limited to, the policy entitted MODIFICATIONS OF
AGREEMENTS - TOOLS AND FORMS.
ii. By Operation of Law

This Agreement is subject to such modifications as may be required by changes in Federal or Colorado
State law, or their implementing regulations. Any such required modification automatically shall be
incorporated into and be part of this Agreement on the effective date of such change, as if fully set forth
herein

Order of Precedence

The provisions of this Agreement shall govern the relationship of the State and the Local Agency. In the
event of conflicts or inconsistencies between this Agreement and its exhibits and attachments, such conflicts
or inconsistencies shall be resolved by reference to the documents in the following order of priority:

i.  Colorado Special Provisions,

ii.  The provisions of the main body of this Agreement,

iii. Exhibit A (Scope of Work),

iv. Exhibit B (Local Agency Resolution),

v.  Exhibit C (Funding Provisions),

vi. Exhibit D (Option Letter),

vii. Exhibit E (Local Agency Contract Administration Checklist),

viii. Other exhibits in descending order of their attachment.

Severability

Provided this Agreement can be executed and performance of the obligations of the Parties accomplished
within its intent, the provisions hereof are severable and any provision that is declared invalid or becomes
inoperable for any reason shall not affect the validity of any other provision hereof.

Survival of Certain Agreement Terms

Notwithstanding anything herein to the contrary, provisions of this Agreement requiring continued
performance, compliance, or effect after termination hereof, shall survive such termination and shall be
enforceable by the State if the Local Agency fails to perform or comply as required.

. Taxes
The State is exempt from all federal excise taxes under IRC Chapter 32 (No. 84-730123K) and from all State
and local government sales and use taxes under CRS 8839-26-101 and 201, et seq. Such exemptions apply
when materials are purchased or services rendered to benefit the State; provided however, that certain
political subdivisions (e.g., City of Denver) may require payment of sales or use taxes even though the
product or service is provided to the State. The Local Agency shall be solely liable for paying such taxes as
the State is prohibited from paying for or reimbursing the Local Agency for them

Third Party Beneficiaries
Enforcement of this Agreement and all rights and obligations hereunder are reserved solely to the Parties,
and not to any third party. Any services or benefits which third parties receive as a result of this Agreement
are incidental to the Agreement, and do not create any rights for such third parties.

. Waiver

Waiver of any breach of a term, provision, or requirement of this Agreement, or any right or remedy
hereunder, whether explicitly or by lack of enforcement, shall not be construed or deemed as a waiver of any
subsequent breach of such term, provision or requirement, or of any other term, provision, or requirement.

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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26. COLORADO SPECIAL PROVISIONS
The Special Provisions apply to all Agreements except where noted in italics.

A.

CONTROLLER'S APPROVAL. CRS §24-30-202 (1).

This Agreement shall not be deemed valid until it has been approved by the Colorado State Controller or
designee.

FUND AVAILABILITY. CRS §24-30-202(5.5).

Financial obligations of the State payable after the current fiscal year are contingent upon funds for that
purpose being appropriated, budgeted, and otherwise made available.

GOVERNMENTAL IMMUNITY.

No term or condition of this Agreement shall be construed or interpreted as a waiver, express or implied, of
any of the immunities, rights, benefits, protections, or other provisions, of the Colorado Governmental
Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 U.S.C. §81346(b) and 2671 et
seq., as applicable now or hereafter amended.

INDEPENDENT CONTRACTOR.

The Local Agency shall perform its duties hereunder as an independent contractor and not as an employee.
Neither The Local Agency nor any agent or employee of The Local Agency shall be deemed to be an agent
or employee of the State. The Local Agency and its employees and agents are not entitled to unemployment
insurance or workers compensation benefits through the State and the State shall not pay for or otherwise
provide such coverage for The Local Agency or any of its agents or employees. Unemployment insurance
benefits shall be available to The Local Agency and its employees and agents only if such coverage is made
available by The Local Agency or a third party. The Local Agency shall pay when due all applicable
employment taxes and income taxes and local head taxes incurred pursuant to this Agreement. The Local
Agency shall not have authorization, express or implied, to bind the State to any Agreement, liability or
understanding, except as expressly set forth herein. The Local Agency shall (a) provide and keep in force
workers' compensation and unemployment compensation insurance in the amounts required by law, (b)
provide proof thereof when requested by the State, and (c) be solely responsible for its acts and those of its
employees and agents.

COMPLIANCE WITH LAW.

The Local Agency shall strictly comply with all applicable federal and State laws, rules, and regulations in
effect or hereafter established, including, without limitation, laws applicable to discrimination and unfair
employment practices.

CHOICE OF LAW.

Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation,
execution, and enforcement of this Agreement. Any provision included or incorporated herein by reference
which conflicts with said laws, rules, and regulations shall be null and void. Any provision incorporated
herein by reference which purports to negate this or any other Special Provision in whole or in part shall not
be valid or enforceable or available in any action at law, whether by way of complaint, defense, or otherwise.
Any provision rendered null and void by the operation of this provision shall not invalidate the remainder of
this Agreement, to the extent capable of execution.

BINDING ARBITRATION PROHIBITED.

The State of Colorado does not agree to binding arbitration by any extra-judicial body or person. Any
provision to the contrary in this contact or incorporated herein by reference shall be null and void.

SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00.

State or other public funds payable under this Agreement shall not be used for the acquisition, operation, or
maintenance of computer software in violation of federal copyright laws or applicable licensing restrictions.
The Local Agency hereby certifies and warrants that, during the term of this Agreement and any extensions,
The Local Agency has and shall maintain in place appropriate systems and controls to prevent such improper
use of public funds. If the State determines that The Local Agency is in violation of this provision, the State
may exercise any remedy available at law or in equity or under this Agreement, including, without limitation,
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immediate termination of this Agreement and any remedy consistent with federal copyright laws or
applicable licensing restrictions.

EMPLOYEE FINANCIAL INTEREST. CRS §§24-18-201 and 24-50-507.

The signatories aver that to their knowledge, no employee of the State has any personal or beneficial interest
whatsoever in the service or property described in this Agreement. The Local Agency has no interest and
shall not acquire any interest, direct or indirect, that would conflict in any manner or degree with the
performance of The Local Agency’s services and The Local Agency shall not employ any person having
such known interests.

VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4.

[Not Applicable to intergovernmental agreements]. Subject to CRS §24-30-202.4 (3.5), the State Controller
may withhold payment under the State’s vendor offset intercept system for debts owed to State agencies for:
(a) unpaid child support debts or child support arrearages; (b) unpaid balances of tax, accrued interest, or
other charges specified in CRS 839-21-101, et seq.; (c) unpaid loans due to the Student Loan Division of the
Department of Higher Education; (d) amounts required to be paid to the Unemployment Compensation Fund;
and (e) other unpaid debts owing to the State as a result of final agency determination or judicial action.

PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101.

[Not Applicable to Agreements relating to the offer, issuance, or sale of securities, investment advisory
services or fund management services, sponsored projects, intergovernmental Agreements, or information
technology services or products and services]. The Local Agency certifies, warrants, and agrees that it does
not knowingly employ or contract with an illegal alien who shall perform work under this Agreement and
shall confirm the employment eligibility of all employees who are newly hired for employment in the United
States to perform work under this Agreement, through participation in the E-Verify Program or the State
program established pursuant to CRS 88-17.5-102(5)(c), The Local Agency shall not knowingly employ or
contract with an illegal alien to perform work under this Agreement or enter into a contract with a
subcontractor that fails to certify to The Local Agency that the subcontractor shall not knowingly employ or
contract with an illegal alien to perform work under this Agreement. The Local Agency (a) shall not use E-
Verify Program or State program procedures to undertake pre-employment screening of job applicants while
this Agreement is being performed, (b) shall notify the subcontractor and the contracting State agency within
three days if The Local Agency has actual knowledge that a subcontractor is employing or contracting with
an illegal alien for work under this Agreement, (c) shall terminate the subcontract if a subcontractor does not
stop employing or contracting with the illegal alien within three days of receiving the notice, and (d) shall
comply with reasonable requests made in the course of an investigation, undertaken pursuant to CRS 88-
17.5-102(5), by the Colorado Department of Labor and Employment. If The Local Agency participates in the
State program, The Local Agency shall deliver to the contracting State agency, Institution of Higher
Education or political subdivision, a written, notarized affirmation, affirming that The Local Agency has
examined the legal work status of such employee, and shall comply with all of the other requirements of the
State program. If The Local Agency fails to comply with any requirement of this provision or CRS §8-17.5-
101 et seq., the contracting State agency, institution of higher education or political subdivision may
terminate this Agreement for breach and, if so terminated, The Local Agency shall be liable for damages.

PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101.

The Local Agency, if a natural person eighteen (18) years of age or older, hereby swears and affirms under
penalty of perjury that he or she (a) is a citizen or otherwise lawfully present in the United States pursuant to
federal law, (b) shall comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one form
of identification required by CRS 824-76.5-103 prior to the effective date of this Agreement.

SPs Effective 1/1/09

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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27. SIGNATURE PAGE
THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT

* Persons signing for The Local Agency hereby swear and affirm that they are authorized to act on The Local
Agency’s behalf and acknowledge that the State is relying on their representations to that effect.

THE LOCAL AGENCY STATE OF COLORADO
City of Colorado Springs John W. Hickenlooper, GOVERNOR
Colorado Department of Transportation
Name: Shailen P. Bhatt, Executive Director
(print name)
Title:
(print title) By: Joshua Laipply, P.E., Chief Engineer
*Signature Date:
Date:
2nd Local Agency Signature if needed LEGAL REVIEW
Cynthia H. Coffman, Attorney General
Name:
rint name,
P ) By:
Title: Signature - Assistant Attorney General
(print title)
Date:
*Signature
Date:

ALL AGREEMENTS REQUIRE APPROVAL BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Agreements. This Agreement is not valid until signed
and dated below by the State Controller or delegate. The Local Agency is not authorized to begin performance until such
time. If The Local Agency begins performing prior thereto, the State of Colorado is not obligated to pay The Local
Agency for such performance or for any goods and/or services provided hereunder.

STATE CONTROLLER
Robert Jaros, CPA, MBA, JD

By:

Colorado Department of Transportation

Date:

Document Builder Generated Page 21 of 21



28. EXHIBIT A - SCOPE OF WORK

28. EXHIBIT A - SCOPE OF WORK
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29. EXHIBIT B = LOCAL AGENCY RESOLUTION

LOCAL AGENCY
ORDINANCE
or
RESOLUTION
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30. EXHIBIT C — FUNDING PROVISIONS

A. Cost of Work Estimate
The Local Agency has estimated the total cost of the Work to be $496,586.00, which is to be
funded as follows:

STE M240-140 (18791)

1

a.

=3

BUDGETED FUNDS

Federal Funds (82.79% of Participating Costs) $411,124.00

Local Agency Matching Funds (17.21% of Participating Costs) $85,462.00

TOTAL BUDGETED FUNDS $496,586.00

ESTIMATED CDOT-INCURRED COSTS

Federal Share $0.00

(80.00% of Participating Costs)

Local Share $0.00

Local Agency Share of Participating Costs $0.00

Local Agency Share of Non-Patrticipating Costs $0.00

Estimated to be Billed to Local Agency $0.00

TOTAL ESTIMATED CDOT-INCURRED COSTS $0.00

ESTIMATED PAYMENT TO LOCAL AGENCY

Federal Funds Budgeted (1a) $411,124.00

Less Estimated Federal Share of CDOT-Incurred Costs (2a) $0.00

State Funds Budgeted (1c) $0.00

TOTAL ESTIMATED PAYMENT TO LOCAL AGENCY $411,124.00

FOR CDOT ENCUMBRANCE PURPOSES

Total Encumbrance Amount $496,586.00

Less ROW Acquisition 3111 and/or ROW Relocation 3109 $0.00
Net to be encumbered as follows: $496,586.00

*Note — No funds are currently available; funding will become available after federal
authorization and execution of an Option Letter (Exhibit D) or formal Amendment.

WBS Element 20571.10.30

Design

3020

$0.00

WBS Element 20571.20.10

Const

3301

$0.00
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B. Matching Funds

The matching ratio for the federal participating funds for this Work is 82.79% federal-aid funds
(CFDA #20.205) to 17.21% Local Agency funds, it being understood that such ratio applies only
to the $496,586.00 that is eligible for federal participation, it being further understood that all
non-participating costs are borne by the Local Agency at 100%. If the total participating cost of
performance of the Work exceeds $496,586.00, and additional federal funds are made available
for the Work, the Local Agency shall pay 17.21% of all such costs eligible for federal
participation and 100% of all non-participating costs; if additional federal funds are not made
available, the Local Agency shall pay all such excess costs. If the total participating cost of
performance of the Work is less than $496,586.00, then the amounts of Local Agency and
federal-aid funds will be decreased in accordance with the funding ratio described herein. The
performance of the Work shall be at no cost to the State.

C. Maximum Amount Payable
The maximum amount payable to the Local Agency under this Agreement shall be $411,124.00
(for CDOT accounting purposes, the federal funds of $411,124.00 and the Local Agency
matching funds of $85,462.00 will be encumbered for a total encumbrance of $496,586.00),
unless such amount is increased by an appropriate written modification to this Agreement
executed before any increased cost is incurred. *Note — No funds are currently available;
funding will become available after federal authorization and execution of an Option
Letter (Exhibit D) or formal Amendment. It is understood and agreed by the parties hereto
that the total cost of the Work stated hereinbefore is the best estimate available, based on the
design data as approved at the time of execution of this Agreement, and that such cost is
subject to revisions (in accord with the procedure in the previous sentence) agreeable to the
parties prior to bid and award.
D. Single Audit Act Amendment
All state and local government and non-profit organizations receiving more than $750,000 from
all funding sources defined as federal financial assistance for Single Audit Act Amendment
purposes shall comply with the audit requirements of OMB Circular A-133 (Audits of States,
Local Governments and Non-Profit Organizations) see also, 49 C.F.R. 18.20 through 18.26. The
Single Audit Act Amendment requirements applicable to the Local Agency receiving federal
funds are as follows:
i. Expenditure less than $750,000
If the Local Agency expends less than $750,000 in Federal funds (all federal sources, not
just Highway funds) in its fiscal year then this requirement does not apply.
ii. Expenditure more than $750,000-Highway Funds Only
If the Local Agency expends more than $750,000 in Federal funds, but only received federal
Highway funds (Catalog of Federal Domestic Assistance, CFDA 20.205) then a program
specific audit shall be performed. This audit will examine the “financial” procedures and
processes for this program area.
iii. Expenditure more than $750,000-Multiple Funding Sources
If the Local Agency expends more than $750,000 in Federal funds, and the Federal funds
are from multiple sources (FTA, HUD, NPS, etc.) then the Single Audit Act applies, which is
an audit on the entire organization/entity.
iv. Independent CPA
Single Audit shall only be conducted by an independent CPA, not by an auditor on staff. An
audit is an allowable direct or indirect cost.
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31. EXHIBIT D — OPTION LETTER
SAMPLE IGA OPTION LETTER

(This option has been created by the Office of the State Controller for CDOT use only)
NOTE: This option is limited to the specific contract scenarios listed below
AND may be used in place of exercising a formal amendment.

Date: State Fiscal Year: | Option Letter No. Option Letter CMS Routing #

Option Letter SAP #

Original Contract CMS # Original Contract SAP #

Vendor name;

SUBJECT:

Option to unilaterally authorize the Local Agency to begin a phase which may include Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous ONLY (does not apply to
Acquisition/Relocation or Railroads) and to update encumbrance amounts(a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

Option to unilaterally transfer funds from one phase to another phase (a hew Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

Option to unilaterally do both A and B (a new Exhibit C must be attached with the option letter and
shall be labeled C-1, future changes for this option shall be labeled as follows: C-2, C-3, C-4, etc.).

REQUIRED PROVISIONS:

Option A (Insert the following language for use with the Option A):

In accordance with the terms of the original Agreement (insert CMS routing # of the original
Agreement) between the State of Colorado, Department of Transportation and (insert the Local
Agency’s name here), the State hereby exercises the option to authorize the Local Agency to begin a
phase that will include (describe which phase will be added and include all that apply — Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous) and to encumber previously
budgeted funds for the phase based upon changes in funding availability and authorization. The
encumbrance for (Design, Construction, Environmental, Utilities, ROW incidentals or Miscellaneous)is
(insert dollars here). A new Exhibit C-1 is made part of the original Agreement and replaces Exhibit
C. (The following is a NOTE only, please delete when using this option. Future changes for this option
for Exhibit C shall be labled as follows: C-2, C-3, C-4, etc.).

Option B (Insert the following language for use with Option B):

In accordance with the terms of the original Agreement (insert CMS # of the original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s nhame
here), the State hereby exercises the option to transfer funds from (describe phase from which funds
will be moved) to (describe phase to which funds will be moved) based on variance in actual phase
costs and original phase estimates. A new Exhibit C-1 is made part of the original Agreement and
replaces Exhibit C. (The following is a NOTE only so please delete when using this option: future
changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-4, etc.; and no more than
24.99% of any phase may be moved using this option letter. A transfer greater than 24.99% must be
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made using an formal amendment)..

Option C (Insert the following language for use with Option C):

In accordance with the terms of the original Agreement (insert CMS routing # of original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s hame
here), the State hereby exercises the option to 1) release the Local Agency to begin a phase that will
include (describe which phase will be added and include all that apply — Design, Construction,
Environmental, Utilities, ROW incidentals or Miscellaneous); 2) to encumber funds for the phase
based upon changes in funding availability and authorization; and 3) to transfer funds from (describe
phase from which funds will be moved) to (describe phase to which funds will be moved) based on
variance in actual phase costs and original phase estimates. A new Exhibit C-1 is made part of the
original Agreement and replaces Exhibit C. (The following is a NOTE only so please delete when
using this option: future changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-
4, etc.; and no more than 24.99% of any phase may be moved using this option letter. A transfer
greater than 24.99% must be made using an formal amendment).

(The following language must be included on ALL options):

The total encumberance as a result of this option and all previous options and/or amendments is now
(insert total encumberance amount), as referenced in Exhibit (C-1, C-2, etc., as appropriate). The
total budgeted funds to satisfy services/goods ordered under the Agreement remains the same:
(indicate total budgeted funds) as referenced in Exhibit (C-1, C-2, etc., as appropriate) of the original
Agreement.

The effective date of this option letter is upon approval of the State Controller or delegate.

APPROVALS:

State of Colorado:
John W. Hickenlooper, Governor

By: Date:
Executive Director, Colorado Department of Transportation

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER

CRS 8§24-30-202 requires the State Controller to approve all State Contracts. This Agreement is not valid
until signed and dated below by the State Controller or delegate. Contractor is not authorized to begin
performance until such time. If the Local Agency begins performing prior thereto, the State of Colorado
is not obligated to pay the Local Agency for such performance or for any goods and/or services
provided hereunder.

State Controller
Robert Jaros, CPA, MBA, JD

By:

Date:

Form Updated: December 19, 2012
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32. EXHIBIT E — LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

The following checklist has been developed to ensure that all required aspects of a
project approved for Federal funding have been addressed and a responsible party
assigned for each task.

After a project has been approved for Federal funding in the Statewide Transportation
Improvement Program. the Colorado Department of Transportation (CDOT) Project
Manager, Local Agency project manager, and CDOT Resident Engineer prepare the
checklist, It becomes a part of the contractual agreement between the Local Agency
and CDOT. The CDOT Agreements Unit will not process a Local Agency agreement
without this completed checklist. It will be reviewed at the Final Office Review meating
to ensure that all parties remain in agreement as to who is responsible for performing
individual tasks.

xvi
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COLORADO DEPARTMENT OF TRANSPORTATION

LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

Project No STIP No. Project Code Region
STE M240.140

SPP6156 18791 2
Project Location Date
Pikes Peak Greenway Trail from 1.25 underpass to Cottonwood Creek /3015
Project Description
Pies Peak Greenway Trail improvements from 1.25 underpass to Cottonweod Creek
Local Agency Local Agency Project Manager
City of Colorado Spnngs Steve Bodette
CDOT Resident Engineer CDOT Project Manager
Shane Ferguson Scott Brace
INSTRUCTIONS:

This checkiist shall be utlized to establish the contract admunistration responsbilites of the mdividual partes to this agreement.
The checklist becomes an attachment to the Local Agency agreement. Section numbers correspond to the applicable chapters
of the COOT Local Agency Manual

The checklist shall be prepared by placing an "X" under the responsibie party, opposite each of the tasks, The “X* denctes the
party respensible for inttiating and executing the task. Only one responsible party should be selected, When neither CDOT nor
the Local Agency is responsible for a task. not applicable (NA) shall be noted. In addtion, a “#" vall denote that CDOT must
cOoncur or approve.

Tasks that will be performed by Headqguarters staff will be indicated. The Regions, in accordance with established policies and
procedures, will determine who will perform all other tasks that are the responsibility of CDOT.

The checklist shall be prepared by the CDOT Resident Engineer or the CDOT Project Manager, in cogperation with the Local
Agency Project Manager, and submitted to the Region Program Engineer If contract adminstration responsibdibes change, the
CDOT Resident Engineer, in cooperation with the Local Agency Project Manager, will prepare and distribute a revised checklist

Note
Fallure to comply with applicable Federal and State requirements may result in the loss of Federal or State participation In
funding.

RESPONSIBLE
NO. | DESCRIPTION OF TASK PARTY

LA CDOT
TIP / STIP AND LONG-RANGE PLANS
21 | ReviewProject to ensure it is consist with STIP and amendments thereto | | X

FEDERAL FUNDING OBLIGATION AND AUTHORIZATION

41 J Authorize funding by phases (CDOT Form 418 - Federal-ald Program Deta. Requires FHWA I ] X
concurrencefinvolvement)

PROJECT DEVELOPMENT

5.1 Prepare Design Data - CDOT Form 463 X X
52 Prepare Local Agency/CDOT Inter-Governmental Agreement (see also Chapter 3) X
53 Conduct Consultant Selection/Execute Consultant Agreement X

54 Conduct Design Scoping Review Meeting X

5.5 Conduct Publc Involvemnent X

58 Conduct Fieki Inspection Review (FIR) X

57 Conduct Environmental Processes (may require FHWA concumenceinvaivement) X

58 Acquire Right-of-Way (may require FHWA cencutrencesinvolvement) X

59 Obtain Utility and Railroad Agreements X

510 Conduct Final Office Review (FOR) X

5.1 Justify Force Account Work by the Local Agency X

5.12 Justify Proprietary, Sole Source. or Local Agency Furnished Items X

CDOT Form 1243 12/14 Page 1 0f 4
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RESPONSIBLE

5.4

NO. DESCRIPTION OF TASK PARTY
LA CDOT
513 Document Design Exceptions - CCOT Form 464 X
5.14 Prepare Plans, Specifications and Construction Cost Estimates X
515 Ensure Authorzation of Funds for Construction X
PROJECT DEVELOPMENT CIVIL RIGHTS AND LABOR COMPLIANCE
6.1 Set Underutilized Disadvantaged Business Enterprise (UBDE) Goals for Consultant and X
Construction Contracts {(COOT Region EEQICIVil Rights Specialisty
6.2 Determine Applicability of Davis-Bacon Act
This project [ is [ is not exempt from Davis-Bacon requirements as datermined by the
functional classification of the project location (Projects located on local reads and rural
minor collectors may be exempt )
Shane Ferquson 9130115
CDOT Resikdent Engineer (Signature on File) Date
63 Set On-the-Job Traming Goals. Goal is zero if total construction is less than $1 million (CDOT X
Regon EEQ/Civil Rights Specialist)
Title VI Assurances X X

Ensure the correct Federal Wage Decision, all required Disadvantaged Business
Enterprise/On-the-Job Training special provisions and FHWA Form 1273 are included in the
Contract (CDOT Resident Engineer)

ADVERTISE, BID AND AWARD

71 Cbtain Approval for Advertisement Period of Less Than Three Weeks

72 Advertise for Bids

7.3 Distribute *Advertisement Set" of Plans and Specifications

T4 Review Worksde and Plan Detzils with Prospective Bidders While Project |s Under
Advertisement

7.5 Open Bids

7.8

Process Buds for Compliance

Check CDOT Form 1415 - Certificate of Proposed Underutilized DBE Participation when the
low bidder meets UDBE goals

Evaluate CDOT Form 1418 - Underutiized DBE Good Faith Effort Documentation and
determyine if the Contractor has made a geod faith effort when the low bidder does not meet
DBE goals

Submit required documentation for CDOT award concurrence

RKIXHIXIXKIXI XK X [X] IX|x x> > x| XXX X
x|x >x > x

. Concurrence from CDOT to Award
7.8 Approve Regction of Low Bidder
79 Award Contract _
710 Provide "Award” and "Record” Sets of Plans and Specifications
CONSTRUCTION MANAGEMENT
8.1 |ssue Notice to Proceed to the Contractor
82 Project Safety
8.3 Conduct Conferences
Pre.Construction Conference jAppendix B)
Pre-survey
= Construction staking
s _Monumentation
Partnering (Optional)
Structural Concrete Pre-Pour (Agenda Is In COOT Cons¥ruetion Manus)
Concrete Pavement Pre-Paving (Agenda s in COCT Canstruction Manual)
HMA Pre-Paving (Agenda is n COOT Cons¥uction Manue)
8.4 Develep and distrbute Public Notice of Planned Construction to media and local residents
85 Supervise Constructicn

CDOT Form 1243  12/14 Page 20f 4
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DESCRIPTION OF TASK

RESPONSIBLE
LA CDOT

A Professionzl Engineer (PE) registered in Colorado, who will be "in responsible charge of
construction supervision ”
Mike Chaves 719.285.5408

Local Agency Professional Engineer or Phone number
CDOT Resxent Engineer

Provide competent, experienced staff who will ensure the Contract work is constructed in
accordance with the plans and specifications

Construction inspection and documentation

Approve Shep Drawings

Perform Traffic Control Inspections

Perform Construction Sutveying

39

Meaument Right-of Way

810

Prepare and Approve Interim and Final Contractor Pay Estimates

Provide the name and phone number of the person authorized for this task.

_Steve Sodette 719-385.6534

Local Agency Representative Phone number

b Bt B Bt b b

81

Prepare and Approve Interim and Final Utiity and Railroad Billings

8.12

Prepare and Authorize Change Orders

813

Submit Change Order Package to COOT

514

Prepare Local Agency Reimbursement Reguests

8.15

Monitor Project Financial Status

8.16

Prepare and Submit Monthly Progress Reports

8.17

Resolve Contractor Ciaims and Disputes

818

2| 3| 35 || >

Conduct Routine and Random Project Reviews

Provide the name and phone number of the person responsile for this task.

719-227.3244

Shane Ferguson
CDOT Resident Engineer Phone number

MATERIALS

91

Discuss Materials at Pre-Construction Meeting
* Buy America documentation required prior to instaliaton of steel

92

Complete CDOT Formm 250 - Materials Documentation Record

o Generate form, which includes determining the minimum number of required tests and
apphcable matenal submittais for all materials placed on the project

* Update the form as work progresses

o Complete and distribute form after work is completed

93

Perform Project Acceptance Samples and Tests

94

Perform Laboratory Verification Tests

a5

Accept Manufactured Products

Inspection of structural components

« Fabrication of structural steel and pre-stressed concrate structural components
* Bridge modular expansion devices (0” to 6" or greater)

o Fabrication of bearing devices

XX (x| > x

96

Apprave Sources of Materials

R R

9.7

Independent Assurance Testing (IAT), Local Agency Procedures || CDOT Procedures 24
= Generate |AT schedule

* Schedule and provide notification

e Conduct IAT

x x

98

Approve mix designs
= Concrete
» Mot mix asphakt

a9

Check Final Materials Documentation

x| x x

CDOT Form 1243
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RESPONSIBLE
NO. DESCRIPTION OF TASK PARTY
LA CDOT
910 Complete and Distnbute Final Matenals Documentation X X
CONSTRUCTION CIVIL RIGHTS AND LABOR COMPLIANCE
10.1 Fulfill Project Bulletin Board and Pre-Construction Packet Requirements X
102 Pracess CDOT Form 205 - Sublet Permit Application
Review and sign completed COOT Form 205 for each subcontractor, and subrt to X
EEOC/Civil Rights Specialist
103 Conduct Equal Employment Opportunity and Labor Compliance Verificaton Employee X
Interviews. Complete CODOT Form 280
104 Meoniter Disadvantaged Business Enterprise Participation to Ensure Compliance with the X
"Commercially Useful Function” Reguirements
105 Conduct Interviews When FProject Utilizes On-the-Job Trainees, Complete CDOT Form 200 - X
QJT Training Questionnaire
1086 Check Certified Payrolis {Contact the Region EEQ/Civil Rights Speciaists for training requirements. ) X
10.7 Submi FHWA Form 1391 - Highway Construction Contractor's Annual EEQ Report X
FINALS
11 Conduct Final Project Inspection. Complete and submit COOT Form 1212 - Final X
Acceptance Report (Resident Engineer with mandatory Local Agency participation. )
11.2___| Write Final Project Acceptance Letter X
11.3 Advertse for Final Settlement X
11.4 Prepare and Distribute Final As-Constructed Plans X
11.5 Prapare EEO Certification X
118 Check Final Quantities, Plans, and Pay Estimate, Check Project Documentation; and submit X
Final Certifications
1.7 Check Material Documentation and Accept Final Material Certification (See Chapter 9) X
1138 Cbtain CDOT Form 17 from the Contractor and Submit to the Resident Engineer X
118 Obtain FHWA Form 47 - Statement of Materiais and Labor Used ... from the Contractor X
11.10 Complete and Submit COOT Form 1212 -~ Final Acceptance Report (by CDOT) X
1111 | Process Final Payment X
1112 | Complete and Submit COOT Form 850 - Project Closure X
1113 | Retain Project Records for S Years from Date of Project Closure X
1114 | Retain Final Version of Local Agency Contract Administration Checklist X
cc. CDOT Resident Engineer/Project Manager

CDOT Regicn Program Engineer

CDOT Region EEC/Civil Rights Specialist
CDOT Region Materals Engineer

CDOT Contracts and Market Analysis Branch
Lecal Agency Project Manager

CDOT Form 1243 12/14 Page 4 of 4
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33. EXHIBIT F — CERTIFICATION FOR FEDERAL-AID CONTRACTS

The Local Agency certifies, by signing this Agreement, to the best of its knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to
any person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with the awarding of any Federal loan, the entering into of any cooperative agreement, and
the extension, continuation, renewal, amendment, or modification of any Federal contract, Agreement,
loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer of Congress, or an employee of a Member of Congress
in connection with this Federal contract, Agreement, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance
with its instructions.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

The prospective participant also agree by submitting his or her bid or proposal that he or she shall
require that the language of this certification be included in all lower tier subcontracts, which exceed
$100,000 and that all such sub-recipients shall certify and disclose accordingly.

Required by 23 CFR 635.112
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34. EXHIBIT G — DISADVANTAGED BUSINESS ENTERPRISE

SECTION 1.  Policy.

It is the policy of the Colorado Department of Transportation (CDOT) that disadvantaged business
enterprises shall have the maximum opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds under this agreement, pursuant to 49 CFR Part 26. Consequently,
the 49 CFR Part IE DBE requirements the Colorado Department of Transportation DBE Program (or a
Local Agency DBE Program approved in advance by the State) apply to this agreement.

SECTION 2. DBE Obligation.

The recipient or its the Local Agency agrees to ensure that disadvantaged business enterprises as
determined by the Office of Certification at the Colorado Department of Regulatory Agencies have the
maximum opportunity to participate in the performance of contracts and subcontracts financed in whole
or in part with Federal funds provided under this agreement. In this regard, all participants or contractors
shall take all necessary and reasonable steps in accordance with the CDOT DBE program (or a Local
Agency DBE Program approved in advance by the State) to ensure that disadvantaged business
enterprises have the maximum opportunity to compete for and perform contracts. Recipients and their
contractors shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of CDOT assisted contracts.

SECTION 3 DBE Program.

The Local Agency (sub-recipient) shall be responsible for obtaining the Disadvantaged Business
Enterprise Program of the Colorado Department of Transportation, 1988, as amended, and shall comply
with the applicable provisions of the program. (If applicable).

A copy of the DBE Program is available from and will be mailed to the Local Agency upon request:
Business Programs Office

Colorado Department of Transportation

4201 East Arkansas Avenue, Room 287

Denver, Colorado 80222-3400

Phone: (303) 757-9234

revised 1/22/98 Required by 49 CFR Part 26
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35. EXHIBIT H - LOCAL AGENCY PROCEDURES FOR CONSULTANT SERVICES

THE LOCAL AGENCY SHALL USE THESE PROCEDURES TO IMPLEMENT FEDERAL-AID
PROJECT AGREEMENTS WITH PROFESSIONAL CONSULTANT SERVICES

Title 23 Code of Federal Regulations (CFR) 172 applies to a federally funded local agency project
agreement administered by CDOT that involves professional consultant services. 23 CFR 172.1
states “The policies and procedures involve federally funded contracts for engineering and design
related services for projects subject to the provisions of 23 U.S.C. 112(a) and are issued to ensure
that a qualified consultant is obtained through an equitable selection process, that prescribed work is
properly accomplished in a timely manner, and at fair and reasonable cost” and according to 23 CFR
172.5 “Price shall not be used as a factor in the analysis and selection phase.” Therefore, local
agencies must comply with these CFR requirements when obtaining professional consultant services
under a federally funded consultant contract administered by CDOT.

CDOT has formulated its procedures in Procedural Directive (P.D.) 400.1 and the related operations
guidebook titled "Obtaining Professional Consultant Services". This directive and guidebook
incorporate requirements from both Federal and State regulations, i.e., 23 CFR 172 and CRS §24-
30-1401 et seq. Copies of the directive and the guidebook may be obtained upon request from
CDOT's Agreements and Consultant Management Unit. [Local agencies should have their own
written procedures on file for each method of procurement that addresses the items in 23 CFR 172)].

Because the procedures and laws described in the Procedural Directive and the guidebook are quite
lengthy, the subsequent steps serve as a short-hand guide to CDOT procedures that a local agency
must follow in obtaining professional consultant services. This guidance follows the format of 23 CFR
172. The steps are:

1.  The contracting local agency shall document the need for obtaining professional services.

2. Prior to solicitation for consultant services, the contracting local agency shall develop a detailed
scope of work and a list of evaluation factors and their relative importance. The evaluation
factors are those identified in C.R.S. 24-30-1403. Also, a detailed cost estimate should be
prepared for use during negotiations.

3. The contracting agency must advertise for contracts in conformity with the requirements of
C.R.S. 24-30-1405. The public notice period, when such notice is required, is a minimum of 15
days prior to the selection of the three most qualified firms and the advertising should be done
in one or more daily newspapers of general circulation.

4, The request for consultant services should include the scope of work, the evaluation factors
and their relative importance, the method of payment, and the goal of 10% for Disadvantaged
Business Enterprise (DBE) participation as a minimum for the project.

5. The analysis and selection of the consultants shall be done in accordance with CRS §24-30-
1403. This section of the regulation identifies the criteria to be used in the evaluation of CDOT
pre-qualified prime consultants and their team. It also shows which criteria are used to short-list
and to make a final selection.

The short-list is based on the following evaluation factors:

a. Qualifications,

b. Approach to the Work,

c. Ability to furnish professional services.

d. Anticipated design concepts, and

e. Alternative methods of approach for furnishing the professional services.
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Evaluation factors for final selection are the consultant's:
a. Abilities of their personnel,

b. Past performance,

c. Willingness to meet the time and budget requirement,
d. Location,

e. Current and projected work load,

f. Volume of previously awarded contracts, and

g. Involvement of minority consultants.

Once a consultant is selected, the local agency enters into negotiations with the consultant to
obtain a fair and reasonable price for the anticipated work. Pre-negotiation audits are prepared
for contracts expected to be greater than $50,000. Federal reimbursements for costs are limited
to those costs allowable under the cost principles of 48 CFR 31. Fixed fees (profit) are
determined with consideration given to size, complexity, duration, and degree of risk involved
in the work. Profit is in the range of six to 15 percent of the total direct and indirect costs.

A qualified local agency employee shall be responsible and in charge of the Work to ensure
that the work being pursued is complete, accurate, and consistent with the terms, conditions,
and specifications of the contract. At the end of Work, the local agency prepares a performance
evaluation (a CDOT form is available) on the consultant.

Each of the steps listed above is to be documented in accordance with the provisions of 49
CFR 18.42, which provide for records to be kept at least three years from the date that the local
agency submits its final expenditure report. Records of projects under litigation shall be kept at
least three years after the case has been settled.

CRS 8§824-30-1401 through 24-30-1408, 23 CFR Part 172, and P.D. 400.1, provide additional
details for complying with the preceeding eight (8) steps.
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36. EXHIBIT | — FEDERAL-AID CONTRACT PROVISIONS

FHWA-1273 -- Revised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

L General

Ul Nondiscnmination

Il Nonsegregated Facifies

V. Davie-Bacon and Relatad Act Provsions

V. Contract Work Hours and Safety Standargs Act
Provisions

VI Subleting or Assigning the Contract

VI Safety: Accidant Pravantion

Vil False Statements Concaming Highway Projects

2 Implemeantation of Clean Alr Act and Federa Watar

Pallution Contol Act

X. Complance with Gavarmmaentwide Suspension and
Debarment Reguiramants

X, Certfication Regarding Usa of Contract Funds for
Lobbying

ATTACHMENTS

A Employment and Matanais Prafarance for Appalachian
Davalopment Highway System or Appaiachian Local Access
Roead Contracts (included In Appalachian contracts only)

1. GENERAL

1 Form FHWA-1273 must be physically mcoporated in each
construction contract funded under Title 23 (exduding
smargency contracts solely intanded for debins ramoval). Tha
contracior (or subcontractor) must insart this form in aach
subcontract and further require its inclusion in ail lower tler
subcontacts (excluding purchasa orders, rental agraements
and other agresments for supplies or sanices)

The epplicable reauirements of Form FHWA-1273 are
Incerporated by reference for work dona under any purchase
order. renal agreement or agreament for other services. Tha
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier suboontractor or senice provider

Form FHWA-1273 must ba includad in all Federal-aid design-
build contracts, in all subcontracts and in lowear Ser
subcontracts (excluding suboontracts for design ssnicas,
purchase orders, rental agreements and othar agreements for
supplies of sérvices). The design-bulder shall ba responsible
for compliance by any subcontractor, lowsar-tier subcontractor
Of SENICE Providar.

Contracting agencies may reference Fomm FHWA-1273 In bid
progosal or requast for proposal documents, however, the
Form FHWA-1273 must ba physically mcorporated (not
refaranced) in all contracts, subcontracts and lower-tier
suboontracts (sxcludng purchasea orders, rentsl agreemeants
and other agraements for supplies or eandces related o &
construction contract)

2. Subject 1o the apphicabity critena noted in the folowing
sactions, these contract provigions shall apply to &l work
porformad on $ha confract by the contractor's own organization
and with the assistance of workers under the contractor's
Immeaiata supenntandence and 1o all work performed on the
contract by piecework, station work. or by subcontract,

3. Abreach of any of the stpuations conained in these
Required Contract Provisions may be sufficient grounds for
withiholding of progress payments, withholding of final
payment, tamination of the contract, suspension / debarment
or &y other action datamenad 1o be approprate by the
contractng agency and FHWA

4. Saslecton of Labor Dunng the performance of this contract.
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Fadaral-aid
nighway unless It is tabor performad by coovicts who are on
parole, suparased release, or probation. The term Faderal-aid
nighway does not indude roadways functiongly cassified as
loca roads or rural minor collectors.

Il. NONDISCRIMINATION

The provisions of this sacson related to 23 CFR Par 230 are
aspplicable to alt Fedsral-ad construcson contracts and o all
ralatad construction subcontracts of $10,000 or mora  Tha
provsions of 23 CFR Part 230 are not appicabla to matanal
supply. engineering, or architactural senvics contracts.

In addition, ™he contractor and &l subcontractors must comply
with the following policies: Exacutive Ordar 11246, 41 CFR 60,
29 CFR 1625-1627, Title 23 USC Saction 140, the
Rehabiiitation Act of 1973, as amanded (28 USC 794), Title VI
of tve Civil Rights Act of 1964, as amended, and related
ragulations including 49 CFR Parts 21, 26 and 27° and 21 CFR
Parts 200, 230, and 633,

The contracior and all subcontractors must comply with: the
raquirements of $ Equal Opportunity Clauss In 41 CFR 60-
1 4(b) and, for all construction contracts exceedng 310,000,
the Standard Federal Equal Employment Oppartunity
Construction Contract Spacifications in 41 CFR 604.3.

Note: The U.S. Dopmm of Labor has exciusive authonity 1o
datanmina complianca with Exacutve Order 11246 and tha
policas of the Secretary of Laborincluding 41 CFR 60, and 29
CFR 1625-1627. The contracting agancy snd the FHWA have
the authority and the responsibdity 1o ensure complianca with
Title 23 USC Section 140, the Rehabilitaton Act of 1973 as
amendad (20 USC 794}, and Title VI of the Civil Rights Act of
1964, a3 amended. and related reguiations Incuding 48 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.

The fallowing prowsion is adopted from 23 CFR 230, Appendix
A, with appropriate revisions fo conform to the US
Department of Labor {(US DOL) and FHWA requremants

1. Equal Employment Opportunity: Equal employrment
opportunity {EEO | requaraments not 10 discriminata and 1o take
affirmative acton 1o assure aqual opportunity as set forth
under laws. axecuive orders, rules. regulations (28 CFR 35

29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 40 CFR 27)
and orders of $a Secratary of Labor as modified by the
provisions prescribed harain, and imposed pursuant to 23
U.S.C. 140 shall constitute the EEQ and specific afirmative
action standards for the contracior's progact activities under
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s corwract. The provisions of the Amancans with Disabilites
Act of 1950 {42 U.S.C. 12101 et seq ) st forth under 28 CFR
35 and 29 CFR 1630 arn incomporated by refarence in this
contract In the axacuson of this contract, the contractor
agraas o comply with the following minimum specfic
requrernant activities of EEO:

a, The contracior will work with the contracting agency and
e Federal Govammant 1o ansure that it has made every
good faith effort to provide equal opportunity with respact to all
af its terms and conditions of employment and in their review
of activities under the contract.

b, The contractor will accept as its cperating pokcy the
following statamant.

“It 1z the polcy of thes Company to assurs that applicants
are employed, and that employees are treatad during
amployment. withcut regard to their race. religion, sex. color,
national ongin. age or disablity. Such action shall include
emplayment, upgrading, demation, or transfer; mcrutmant or
recruitment adverdising: layoff or tarminason: ram of pay or
other forms of compansation; and sedection for
including appranticaship, pre-apprenticeship, andior an-the-
job training *

2. EEO Officer: Tha contractor will designate and make
kntvan 10 the contracting officars an EEO Officer who will have
e responsibility for and must be capable of effectively
adminigtering and promoting an actve EEQ program and who
must ba assigned adequate authonty and responsibility to do
0.

3. Dissemination of Policy: All membars of the contractor's
staff who are authorized to hirs, supervise, gromote, and
discharge amployees, or who recommand such achon. or who
ara substantialty involvad in such action. will ba made fully
cognizant of, and wl implement. the contractor's EEQ policy
and contractual responsivditios to provide EEQ in each grade
and ciassification of amploymant. To ansurs that the above
agreament will ba met. the following actions will ba taken as a
i

a. Periodic meetings of supervisory and personne office
amployens will be conductad befora the start of work and then
not less often than cnce every Sx months, at which time e
contractors EEO pokicy and s implemeantation will be
reviawed and explamed. The meetings will be conducted by
me EEQ Officer.

b. All new supeniscory or personnal office ampioyaas will be
given a thorough Indoctrination by the EEO Officer. covearing
all mayor aspacts of tha contractor's EEQ obligatons within
nurty days followng their reporting for duty with tha contractor,

c. Al parsonnal who are engaged in direct recrutmant for
e projact will be nstructed by the EEO Officer in the
corfractor's procadures for locating and hiring minonties and
women

d. Notices and posters saffing forth the contractor’s EEQ
palicy will be placed in areas readly accessible to amployeas,
apphcants for emplayment and potential employees

6. The contractors EEQ palicy and the procedures o
implament such policy wil be brought to the attention of
amployees by means of mastings. employee handbooks., of
athar appropriate means.

4. Recruitment: When aavertising for amployees. the
contracior will Include in all adverisements for amployess the
notation; "An Equal Opportundty Employar * All such
advartisaments wil be placed n publicatons having a large
circuation among mnorities and women in the area fom
which the project work force would normally be denved

a, The contractor will, unless precluded by a valid
bargaining ag nt. conduct systematic and direct
recruitment through public and pevate employes referral
sources fikely 1o yield quakied minorities and women. To
meet this requirement, the contractor will Identify sourcas of
potential mmority group employees, and establish with such
Iderfilied sourcas procedures whereby minority and women
appicants may be raferrad to the contractor for employment
conaidearation.

b. In the avent the contractor has a valid
agraement providng for axdusive hinng hall rafarrals, the
contractor is expactad 1o observe tha provisions of that
agreamant to the axdant that the eystem masts the contractor's
comptiance with EEQ contract provisions. Where
implemantation of such an agreemant has the effect of
discriminatng against minorifies or women. or obligates the
contractor to do the same, such implementation violatas
Fadersl nondiscrmnation provsions.

¢ The contractor will ancourage #s prasant employees o
refer minoriies and women as applicants for employment
Information and proceduras with regard 1o referring such
applicants will be discussed with employses.

5. Personnel Actions: Wages, working condtions, ana
employse benefts shall be astablished and adminstarad, and
personnal actions of evary type, incheding hiring. upgrading,
promotion, transfer, dermoton, layol!, and temanaton, shall be
taken without ragard to race, color, religion, sex. national
orign. age or disablity. The following procedures shall ta
followead:

8. The contractor will conduct pariodic inspectons of progact
sites to insure that warking conditions and employee facities
do not indicate discriminatory treatment of project site
personnel.

b, The contractor will pariodicaly evaluate tha spread of
wages paid within asch dassification 1o detarming any
avidence of dscriminatory wage practices.

© The contractor will petodically review selactad parsomnal
actions in depth 1o deteming whather there s evdence of
discamination. YWners evidenca (2 found, the contractor will
promptly take cormactive action. If tha raview indicates that the
discrimination may sxtend bayond the actions reviewad, such
comrectve acton shall include all affected persons,

d. The contractor will prompty investigate all corvpiaints of
allegad discnmination mada o the contractor in connection
with its ohégatons undar this contract, wil attempt fo resolve
such complaints, and will take appropriate comective action
within a reasonable Sme. I the investigation indicates that the
discrimination may affect parsons other than the complanant.
such corrective action shall include such other persors Upon
complation of each invastigation. the contractor will inform
avery complanant of all of Sair avenues of appeal,

6. Training and Promotion:

a. The contractor will sssist in locating, qualifying, and
Incraasing he skilla of minonties and women who are
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appkcants for employment or cumant employees. Such efforts
should be amed at developing S joumney leval status
amployaas in the typa of trade or job classifcation involved,

b. Conzistant with the contractor’s work forcs requirements
and as permissible undaer Federal and State ragulations, the
contractor shall make full use of training programs, i .,
appranscaship, and on-the-job training programs for the
geographical area of contract parformance  In e evert 2
special provision for training is provided under this contract,
s subparagraph will be suparsaded as indicated in the
specel provision. The confracting agency may reserve
waining positions for parsons who raceive welfare assistance
In accordance with 23 U.S.C_ 140(2)

© The contractor will advise employees and applicants for
employment of avaiable training programs and entrance
raquirements for each.

d. Tra contractor will periadicaly raview the training and
promoSon patantial of employees who are minorises and
wamen and wil encourage aligble employeas to apply for
such training and promotion

7. Unions: If the contractor rakas in whole or in part upon
uniors as a source of employess, the contracior will use good
Laith efforts 10 obtain the cooperation of such unions %o
Increasa opporturdties for minondes and women, Actons by
e contractor. aither directly or through a confractor’s
association Being as agent, will includs the procedures sat
Sorth below:

a. Tra contractor will use good faith afforts to davelop, in
cooperation with the unions, joint training programs almed
toward qualifying mora minoeites and women for membershp
In the unions and tha shills of minoritias and womean
50 that thay may aualify for highsr paying employment

b, The contractor will use good faith efforts to mcorparate an
E£EO clausa into aach union agreamant fo the and that such
union will ba contractualy bound to rafer applicants without
regard to their race, color, refigion, sex, national origin, age or
disability

€ The contractor is 1o oblain information as to the referral
practices and policies of a labor urion except that to the
@xtent such infermation is within tha axclusive possession of
e labor union and such labor union refuses to fumish such
Information 10 e contractor. the convractor shall so cartify 1
®e confracting agency and shad set forth what efforts have
baen made o obtam such Information.

d. In the avant the union is unabia to provide $a contractior
with & raasonabia flow of refarrals within the time lmit set forth
In the collective bargainng agresmant, the contractor will,
through indspandent recrutment efforts, fill the employment
vacancies without regard o raca, color, raligion, sax, national
orign. age or disability; making full efforts to obtain qualifed
andior quaifiable minortes and woman. Tha failure of a urson
o provide sufficient referrals (even though & is cbligatad %o
provide exchusive refarrals undar the terms of a collective
bargaining agreement) doas not relieve the contractor from the
requiraments of this paragraph  In the event the union referral
practice prevents the contractor from meeting the obligaions
pursuant to Exacutive Ordar 11245, as amended, and these
specal provisions, such contractor shall immediately nosfy the
conracting agency.

8. Reasonable Accommodation for Applicants /
Employees with Disabilities: The contracior must be famillar

with the raquirements for and comply with tha Amencans with
Disabillbes Act and 31 ndas and regulations astablishad there
undar. Emplovars must provide reasonable accommadation in
all amploymant activi$es unless to do 50 would causa an
undue hardship.

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of race, color, refigion, sex,
nationa ongin. age or disability in the selecion and ratanion
of subcontractors, Including procurament of matenals and
lasses of aqupment. The contractor shall take &l nacessary
and reasonable steps 10 ensure nondiecrimmaton in the
administraton of this contract,

a. The contractor shall notify all potential subcontractors and
supphers and lassors of ther EEQ obligations under this
contract.

b. The contractor will use good farth sfforts to ensure
subcontractor compliance with their EEO obfgations.

10. Assurance Required by 49 CFR 26,13(b):

a  The requirements of 43 CFR Part 26 and the State
2ATs U S DOT-approved DBE program arm incorporated by
refarance.

b. The contractor or subcontractor shall not discnminate on
the basis of race, color, national origin, or sex in the
performance of this contract. The contractor shad carry out
applicatia requirements of 49 CFR Part 26 in tha award and
administraton of DOT-assisted contracts. Fallure by the
confractor to carry out thess requirements is 8 material breach
of this contract, which may result in the teemanation of this
contract or such other ramady as the contracting agency
deems approprate.

11, Records and Reports: The contractor shall keep such
records 85 necessary fo documsnt compliance with the EEQ
reqiramaents. Such records shall be retained for a period of
thrae years following the date of the final payment to the
cantractor for all contract work and shall be avalabie at
reasonable times and places for inspection by authonzed
reprasentativas of the contracing agency and the FHWA

a, The records kept by the contractor shall document the
following:

(1) The number and work hours of minonty and non-
minority group members and women employed In each work
dassificaton on the projact:

(2) The progress and efioets being mads in cooperation
with unions. when appicable, to Increase empioymant
opportunitias for mnontes and women; and

(%) The prograss and efforts being mada in locating, hiing.
trainng, quaifying, and upgrading minonties and women

b. The contractors and subcontractors will submit an anncal
report to the contracting agency each Juy for the duration of
the project, indicating $v number of minorty, woman, and
non-minorty group employess currently engapad in aach work
dassification required by the contract work  This information is
to be reportad on Form FHWA-1391. The stafling data should
represent the project work force on board in al or any part of
the last payroll period praceding the and of Juy. If on-the-jcb
training Is baing required by special provision, the contractor
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will be required to cofiect and report training data. Tha
employment data should reflect the work forcs on board durng
all or any part of the last payroll panod precading the end of
July,

Ill. NONSEGREGATED FACILITIES

This provision is applicable % a8 Federal-aid construction
contracts and to ail relatad construction subcontracts of
$10,000 or move,

The contractor must ensure that facilties provided for
employees are provided In such a manner that sagregation on
e basis of raca, color, religon, sax. or national ongin cannot
rasult. The contractor may nelther raquire such segragated
use by written or oral policies nor tolarate such usa by
employes custom. The confractor's cbligation extands further
o ensure that s empioyess are not assignad 1o perform heir
sanwees at any lncation. under the contractor's control, whars
e fadiliSes are sagregated.  The tarm “Wacilities” inchadas
waiting rooms, work areas, restaurants and othar aating areas,
#me clocks, restrooms. washrooms. locker rooms, and othar
storage or dressing areas, parking lots, drinking fountains,
racraation or entartainmant areas. ransportation. and housing
provided for employees  The contractor shall provide separate
or single-user st andr y tressing or sleoping
areas 10 aseurs privacy betwesn saxes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

Tnis section 13 applicable to &l Fedaral-ald construction
projects exceading $2 000 and 1o all related eubcontracts and
lowar-tier subcontracts (ragardess of subcontract size) The
requiraments appiy to all projects located withn the rignt-of-
way of a roadway that ls functionally ciassified as Federsal-ald
highway. This excudes roadways functionally classfied as
local roads o rural minar collactors, which are exempt.
Contacting agencias may elect 1o apply these requirameants to
other projects.

The following provisons are from the U.S. Department of
Labor regulations m 29 CFR 5.5 "Contract provisions and
related mattars” weth minor ravisions to confomn to the FHWA-
1273 format and FHWA program requrements.

1. Minimum wagos

a. All laborers and mechanics amployed or workng upon
e site of tha work, will be paxt uncondisionally and not less
oftan than onca a week, and without subsequent deducton or
rabate on any account {sxcept such payroll daductons as ara
permitied by reguiations issued by the Sacretary of Labor
under the Copaland Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivatents
theraof} due at ime of payment computed 3¢ ratas not less
than those contsined in $e wage daterminaton of e
Saecretary of Labor which [£ attachad hereto and made & part
hereof, regardiess of any contractual relationship which may
be alleged to axist batweean the contractor and such laborers
and mechanics,

Convibutions made or cosis reasonably anticipatad for bona
ke Tringe banafits under sacson 1(b)(2) of the Dais-Bacon
Act on behalf of laborars oy mechanics ans considered wages
pald to such laborers or mechanics. subject to the provisions

of paragraph 1.d. of this saction; also. regular contnbutions
mada or costs incured for more than a weskly panod (out not
lass often than quartery) undar plans, funds. or programs
which cover tha parscular weekly panod, are desmed to ba
constructively made or incurmed during such weekly panod.
Such laborers and mechanics shall be pad the appropriate
wage rate and fringe banefits on the wage daterminaton for
the classiScation of work actualy performed, without regard 1o
skll, except as providad in 29 CFR 5 5(a)4). Laborers or
medianics performing work In more than one classfication
may be compersated at the rate specified for each
dassification for the time actualy worked thersin: Provided,
That the employar's payroll records accurately set forth tha
me spant in each claseification In which work is parformed,
Tha wage datermination (nduding any addtional classifcation
and wage rates conformed undar paragraph 1.0 of this
saction) and the Daws-Bacon poster (WH-1321) shal be
postad at all 3mes by the contractor and its subcaontractors at
the site of e work in a prominant and accessible place whare
It can be easily sean by the workers

b.{1) The contracting officar shall require that any class of
laborars or mechanics. includng halpars, which is not istad In
thae wage determination and which 15 to be employed under the
confract shall ba classifed in conformance with the wage
detarmination. Tha contracting officar shall spprove an
addtional classification and wage rate and finge benefits
therafore only when the following critena have baen mat:

{i) The work to be parformad by the classificaton
raquasted is not performad by @ dassification in the wage
datemmination; and

{#) The dassflication is utilizad in the amea by the
construction industry: and

{iii} The proposad wage rate. includng any bona fide
fringe benefts. baars a reasonable relationship o tha
waga rafes contained in the wage determination

(2) If tha contractar and the laborers and machanics to be
employed in the classification (if known). or their
reprasentativas. and the contracting officer agras on the
dassification and wage rate (induding the amount
designated for fringe benefits where appropriate}. a report of
the action taken shall be sant by the contracting officer to the
Admiristrator of the VWage and Hour Division, Ermployment
Standarde Adminstration, U.S. Department of Labor,
Washington, DC 20210 The Adrministrator. of an authorized
reprasantative, wal approve, modify, or disspprove every
addvonal classification action within 30 days of racaipt and
80 advise the contracting officer or will notify the contracting
offcer within the 30-day perod $hat addtonal time is
nacessary.

(3) In the event tha contractor, the laborsrs or mechanics
to be employed In the classiicason or their represantatives,
and the contracting officer do not agres on tha proposed
classiication and wage rate {inchuding #= armount
dasignated for finge benefils, whare appropriate), the
contracting officer shall refar the questons, Including the
views of all interested parties and tha recormmendation of the
contracting officer, to the Wage and Houw Administrator for
determination. Tha Wage and Hour Administrator, or an
authonzed representative, will issue a determinaton within
30 days of receipt and 50 advisa the contractng officer or
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will nosfy the contracting officer within the 30-day penod that
addtonal tma |s necessary

(4) The wage rate (including finge benafits whera
1 detarmined pursuant to paragraphs 1.b.(2) or
1.b.{3} of frvs saction. shall be paid to al workers performing
work in the classification undar this contract from the first
day on which work s parformad in the classification.

¢ Whanever the minimum wage rate prascnbed in the
contraat for 3 dass of laborars or mechancs includes a frings
banefit which is not axprassed as an houry rate, the contractor
shall ethar pay the benefit as statad in the wage datermination
or shal pay another bona fide lMnge benafit or an hourty cash
aquivalent hareof

d, If the contractor does nat make payrments 1o a rusiee or
other third person. the contractor may consider as part of the
wages of any taborer or machanic he amount of any costs
reasonably antidpated in providing bona fide finge benefts
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
hat the applicable standards of the Davis-Bacon Act have
been met. Tra Sacretary of Labor may require ™e contractor
1o gat aside in a separata accou assats for he maetng of
obligations under the plan or program.

2. Withholding

The confractng agency shal upon (12 owh BCeon o Lpon
written requast of an authonzed represantative of the
Department of Labor, withhold or causa to be withhald from
e contractor under this contract, or any other Federal
conract with the same pnma condractor, or any other fadaraiy-
assisted contract subject to Daves-Bacon pravailing wage
requraments, which is held by the same pnme contractor, 50
much of the accrued paymeants or advances as may ba
corsderad necessary to pay laborers and mechanics,
Including apprenticas, fraineas. and helpars, employed by the
condractor or any subcontractor the full amount of wages
raquirad by the contract 1In e event of failure to pay any
laborer or mechanic, inciuding any apprentice, trainge, or
helpar, amployad or warking on #he site of tha work, &l or pant
of the wages required by the contract, the contraciing agency
may, aftar written notice to the contractor, take such action as
may be necassary to cause he suspension of any further
payment, advance. or gusrantee of funds until such vickaSions
have cessed

3. Payrolls and basic records

a, Payrolis and basic records relating thereto shall be
maintaned by the contractor diring the course of the work and
prasarved for & pedod of three years thereafter for ail laborars
and machanics working at the site of the work Such racords
shall contan the name. addrass, and socal sacurity number of
aach such worker, his or her comect classification. hourly rates
of wages paid (incluging ratee of contributions or costs
anticpated for bona fide fringe benafits or cash equivalents
theraof of the types described in saction 1(2)2)(B} of the
Dawvis-Bacon Act). daty and waekly number of hours worked,
deductons mads and actual paid. Whanaver the
Sacratary of Labor has found under 29 CFR 5.5{a)(1 Kiv) that
e wages of any laborar or mechanic include the amount of
any costs reasonably anticipated in providing benefts under a
plan or program dascribed in section 1{b)(2}8} of tha Davis-

Bacon Act, the contracior shall mamtan records which show
that the commitment to provida such benafits 1s enforcaabie,
that tha plan or program is financally responsible. and that the
plan or program has besn communicatad in wiiting to the
laborars or mechanics affecied, and records which show the
costs anficipated or $e actual cost incurred in providing such
benefits. Contractors amploying apprentices or traimaes undar
approved programs shall maintain written evidence of the
regstrasion of apprenticeship programs and certification of
rainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicabia programs.

b. (1) The contractor shall submit weekly Tor each week in
which any contract work Is parfonmed a copy of all payrols to
the confracting agency. The payrols submittad shall set out
accurately and completely all of the information reguired to be
maintained undar 29 CFR 5.5{(2)3)(). axcept that full soclal
aacurity numbers and home addressas shal not be included
on waakly transmittals. Instead tha payrolls shall caly nead fo
Include an indwidually identfying number for each employes (
8.g , the last four digits of the employea's social secunty
number) Tha requirad weekly payroll information may be
submitted in any form desired. OpSonal Form WH-347 is
availabla for this pumose from the Wage and Hour Division
Web =ite at hitp/'wway. dol_goviesawhd formsiwh347instr htm
orits successor site. Tha prime contractor is responsibie for
the submission of copies of payrois by all subcontractors.
Contractors and subcontractors shall mantain the full social
sacurty numbar and current address of each covered worker,
and shall provide tham upon regquest 1o the contracting agency
for transmisgion 1o !he State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
Investgation or aud! of compiance with prevalling wage
ragquramants. It is not a violation of this section for & prime
contractor to require a subcontracior to provide addresses and
social security numbers 1o the prme contractoe for i1s own
records, without weekly submission o the contracting agency.

(2) Each payroll submittad shall be accompaniad by &
“Statament of Compiiance.” signed by ®w contractor or
subcontractor or his or her agent who pays of suparises the
paymeant of the persons employed under the contract and ehall
canfy the folowing:

{1} That the payroll for 1he payrall penod contains the
nfomation required to be provided under §5.5 (a) 34} of
Reguations, 20 CFR part 5, tha appropnate information is
baing maintained undar §5.5 (a} 34} of Regulations, 29
CFR part 5, and that such information is comect and
complate;

{it} That each laborer or machanic (Including each
halper, apprantion, and trainea } amployed on the contract
during he payroll period has baen paid the full weakly
wagas eamad, without rebate, either directly or indirectly,
and that no deductions have beon made either dractly or
indirectty fom the full wagas eamad, other than
permissible deductions as set forth in Regulations. 20 CFR
part 3;

{iii) That each laborer or mechanic has been paid not
loss than the appicable waga rates and fringe banefils or
cagh aquivalents for the classification of work performed,
as spacified in the apphcable wage defermination
incoporated Inte the contract.
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(%) The weakly submission of 3 properdy sxacuted
cartfication set forth on the ravarss side of Optional Form
WH-347 shall satisfy the requirament for submission of the
“Statemant of Complance” required by paragraph 3.b.(2) of
this saction

(4) The faisification of any of $a abova cerdifications may
subject the contractor or subcontractor to civil or cnminal
prosecution under section 1001 of tive 18 and section 231 of
title 31 of the Unitad States Cods.

¢ Tha contractor or subcontractor shall make the records
raquired under paragraph 3.a. of ¥¥s saction availabie for
Inspection, copying, or ransaripSion by authonzed
reprasontatives of the contracting agency, the Stata DOT, the
FHWA, orthe Departmeant of Labar, and shall permit such
representatives to inteniew amployees dunng working hours
on the job If the contractor or subcontractor fads o submit the
required racords or to make them available, the FHWA may,
after writtan notice 10 the tor, the contracting agency or
e State DOT, take such action as may be nacessary to
cause the suspension of any further payment, advance, or
guarantes of funds. Furthermors, faburs 1o submit the required
recards upon raquest or to make such racovds avalable may
be grounds for dabament action pursuant to 29 CFR 512

4. Approntices and trainees

8. Apprentices (programs of the USDOL).

Apprentces wil be permittad 1 work a1 less than the
pradatemmined rata for the work thay perdommed when they are
amployad pursuant to and indwidually regietered In a bona fide
apprenticaship program registered with tha U.S. Deparmeant of
Labor, Employmant and Training Adminis¥aton, Offics of
Apprenticeship Training, Employer and Labor Sarvices. or with
3 State Apprentceship Agency recognized by the Office. orif a
person is employed in his or har frst 80 days of probatonary
employment as an apprentice in such an appransceship
program, who ts nat individually registerad in the program, bt
who has been cortified by the Office of Appranticeship
Training, Employer and Labor Sendces or a State
Apprenticaship Agancy {wheare appropnata) to be aligible for
probationary employment as an apprentice

The allowabla ratv of apprentices to joumeymen on the job
sitain any cralt dassification shail not be greater than the ratio
parmitted to the contractor as %o the entire work force under
e registarad program. Any warker listed on a payrol at an
appraniice wage rata. who is nol registered or otherwise
employed as stated sbove, shall be paid not less than the
apphicable wape rate on the wage detenmination fof the
dassification of work actually perforreed. In additon, any
appranice performing work on the job site In excass of the
ratio parmitted under the registerad program shall be paid not
lass ?an the applicable wage rate on the wage determination
for the work actuslly parfonmed. Where a contractor is
performing construchon on a project in a localty other than
thet in which its program is regstared, the ratios and wage
rates (expressad in parcentages of the joumeyman's hourly
rata} specified in tha contractor's or subcontractor's registerad
program shall be observed,

Every apprentice must be paid at not less than tha rate
specfied in the registerad program for the apprantice’s level of
prograss, expressad as a percentage of the journeyman houry

rate spacified in e applicable wage detarmination
Apprantices shall ba pald #inge banefits in accordance with
tha provisions of the appranticeshp program, If the
appranticeship program does not spacify finga bensfits,
appranticas must ts paid the full amount of fange bensfits
listed on the wage determination for the appicatle
dassification |f $ha Administrator determines that a different
practice prevads for the applicable apprentice dassificason
fringes shall be paid in accordance with that determination

In the avant tha Office of Apprenticeship Traming, Employar
and Labor Services, or a State Apprentcaeship Agency
recognized by the Office, withdraws approval of an
appeenticeship program . the contractor will no longer be
pemitted to ulllize apprenticas at less than the appicatis
predaterminad rate for the work performad until an acceptable
program is approved.

b. Traineas (programs of e USDOL)

Except as provided in 29 CFR 516, trainees will not be
pemitted 1o work at less han the predaterminad rate for the
work perforned uniess they are employed pursuant to and
Individually registered in a program which has raceived prior
approval, evidenced by formal cartfication by the U S.
Departrent of Labor, Employment and Training
Admirestration.

Tha ratio of rainses 1o journaymen on the job site shall not be
greater than pemitied undsr e plan approved by the
Employmant and Traning Administration.

Every trainas must be paid 8t not i3ss Man the rate specfied
in ths approvad program for the transs's level of progress.
expressad as a parcantags of the journeyman hourly rate
spacified in the applicable waga daterminasion, Traineas shall
be paid fange benafits in accordance with the provisions of the
raines program. If the traines program does not mention
finge benafits, ¥rainees shall ba paid the full amount of Fnge
benafits listed on the wage detarmination uriess tha
Admirestrator of twe Wage and |Hour Division determines that
thara is an apprentceship program associated with the
comasponding joumeyman wage rata on the wage
determination which provides for less than ful finge benefits
for apprentices Any employee isted on the payroll 21 a trainee
rate who is not registared and particpaing in a training plan
approved by the Employment and Training Administration shall
be paid not less !an the applicable wage rate on the wage
detarmination for the classification of work actualy parformed.
In saaton. any Yrainea parforming work on the |ob site in
excass of tha rato panmitted under the registerad program
ehall be pald not less than the applicable wage rate on the
wage detarmination for the work actually performed.

In the avent the Employmant and Traming Administraion
withdraws appeoval of a tramning program. e contractor will no
longsr be pamnittad to utilze frainees &t less than the
applicatls pradetamuned rate for the work parformad unhl an
acceptable program is spprovad.

¢ Equal employment opporfurty. The utilization of
appranticss, framess and joumeymen under this part shall ba
in conformnety with the equal employment oppoartunity
requiremants of Exacutive Order 11246, as amended, and 29
CFR part 30
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d. Apprensces and Trainees (programs of tha U S. DOT)

Apprentces and Tranees working under apprenticeship and
skill traiming programs which have besn canfied by the
Sacratary of Transportation &s promoting EEQ in connection
with Faderal-aid highway construchon programs ane not
subject to the requramants of paragraph 4 of this Section IV
Tha straight time hourdy wage rates for spprentices and
Yrainaas under such prograrns will be establishad by the
particuar programs . The ratio of apprantices and frainess to
[oumaeyman shall not be greater than permitted by the terms of
the particular program

5. Compliance with Copeland Act requirements. The
confractor shall comply with the requrements of 29 CFR part
3, which are incorporated by referanca in thes contract

6. Subcontracts. The convactor or subeontracior ehall Insert
Form FHWA-1273 In any subcontracts and aiso recuine the
subcontractors 1o include Famm FHWA-1273 in any lower Ser
subcontracts. The prime contractor shall ba responsible for the
compiance by any subcontractor or lower Sar subcontractor
with ail the contract dauses in 28 CFR 5.5.

7. Contract termination: debarment. A breach of the
confract clauses In 29 CFR 5.5 may be grounds for termination
of the contract. and for dabamment as a contractor and a
subcontractor as provided in 29 CFR 512

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Daws-
Bacon and Relatad Acts contamad in 29 CFRparts 1, 3, and 5
are heram incorporatad by refarenca in this contract.

9. Disputes concerning labor standards. Disputas ansing
out of the labor standards provisions of this contract shall not
be subject 10 the genaral dsputes clauea of this confract. Such
disputes shall be resolved in accordance with 1 procadures
of the Departmeant of Labor sat forth in 20 CFR parts 5, 6. and
7. Disputes within the maaning of this cigusa indude disputes
betwsan the contractor (or any of s subcontractors) and the
confracting agency, the U S, Dapariment of Labor, or the
amployass or ther reprasantatves.

10. Cortification of eligibiiity.

a. By entering Into this contract. the contractor certifies that
naither it (nor ha or she) nor any parson or firm who has an
Interast in the contractor's firm is & person or fim inefgible to
be awarded Government contracts by virtue of section 3(a) of
e Davis-Bacon Act or 29 CFR 5 12(a){1)

b. No part of this contract shall be subcontractad o any parson
or firn ineligble for award of 3 Govemment contract by virtue
of saction 3{a) of the Davis-Bacon Act or 29 CFR 5.12(a){1)

¢. The penalty for making false staterments is prescribed in the
U.S. Cominal Code. 18 U S.C_ 1001

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The folowing clauses apply 1o any Faderal-aid construction
contract in an amount in excass of $100 000 and subject to the
ovartime prowisions of the Contract Work Hours and Safaty
Standards Act, These clauses shall ba inserted in addtion to
the clauses requrad by 28 CFR 55(a) or 20 CFR 46 As
usad In this paragraph, the terms laborers and mechanics
Include watchmen and guards

1. Overtime requirements, No condraclor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shal
recpdre or permit any such laborer or mechanic in any
workweek In which he or she s employed on such work to
work in excass of forty howrs In such workweek unlass such
laborer or mechanic recaives compansation af a rate not less
than one and one-half timas the basic rate of pay for all hours
woarkad in excess of forty hours v such wirkweek.

2. Violation; Habliity for unpaid wages, liquidated
damages. In the avant of any violaton of the clause sat forth
In paragraph (1.} of this sacton, e contractor and any
subcontractor responsitéa therefor shall be liabte for the
unpaid wages. In addton. such contractor and subconeactor
shall ba liable to the Unitad States {in the cass of work dona
under contract for the District of Columbia or a temiory, 1o such
District or to such temitory), for liquidated damages. Such
licpaidated damages shall be computed with respact o each
individual laborer or machanic, including watchmen and
guards, employad in vioka®on of tha clause se forth in
paragraph (1.) of this section, in the sum of 510 for each
calandar day on which such individual was required or
pemitted o work In excess of the standard wirkweek of forty
hows without payment of the overtime wages required by the
dausa ot forth in paragraph {1.) of this section

3. Withholding for unpaid wages and liquidated damages.
Tha FHWA or the contacting agency shall upon its own action
ar upon written requast of an suthorized representative of the
Cepartrent of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcantractor under any such contract of any
other Fedaral contract with the same pnme contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standarda Act, which i heid by the same
prime congractor, such sums as may be datarmined to ba
necassary to satisty any liabilises of such contractor or
subcontractor for unpaid wages and liqudated damages as
provided in the dause set forth in paragraph {2.) of this
saction,

4. Subcontracts. The conlractor or subcondractor shall insert
in any subcontracts e clauses set forth in paragraph (1.}
through (4.} of this saction and also a clausa requiing the
subcontractors o Include these dausas in any lower fiar
subcontracts The prime confractor shall be responsible for
compliance by any subcontractor or lower Sar subcontractor
with the clauses set forth in paragraphs (1) through (4.) of this
saction
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VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision Is applicable % a¥ Federal-ald construction
confracts on the National Highway System

1. Tha contractor shall parform with its own organization
contract work amaunting to not less than 30 percent (or a
graater percantage if specified elsewhere in tha contract) of
®a total origingl contract price, excuding any specialty items
designated by the contracting ageéncy. Speciaity ltems may be
performed by subcontract and the amount of any such
specialty tems parformed may be deductad from the total
original contract price before computing the armount of work
requirad 1o be performad by the contractor's own organizaton
{23 CFR635.116).

a. Tha tanm “perform work with its own organization” refars
10 workars employed or leasad by the prima contractor, and
squipment owned or rentad by the prme contracior, with or
without operators. Such term does not indude employees or
equipment of a subcontractor or lower tier subcontractor,
agents of the prime contractor. or any othar assigness. The
term may include payments for the costs of hiring leased
amployeas from an employes leasing fmm meating all relevant
Feders and State reguiatory requrements  Leased
omployees may only bae inchadad in $is term if the prime
contractor meets all of the follvaing conditens:

(1) the pnme contractor maintains control over tha
supendsion of the day-to-day activitles of he lzasad
amployaes:

(21 tha prime contractor remains responsible for the quality

of the work of the lessed amployeas;

(3) the prima contractor retains all powsr to accept or
axciuds ndividugl employses from work on the progect, and

(4) tha prima confractor remains Wsmatefy rasponsible for

the payment of predaterminad minimum wages. the
submission of payrolls, statements of compliance and all
ather Fedaeral regulatory requiremeants

b *Spacialty tems" shall be construed to be limited to work
hat requiras highly specialized knowledge. abities. or
equipment not ordinanly availabie in the type of confracing
organizations qualfied and expacted % bid or propose on the
contract as a whole and in general are 1o be limited 1o minar
componants of the overad contract

2. The contract amount upon which the requirements gat forth
In paragraph (1} of Section VI is computed ncludas the cost of
matenal and manufactured products which ars to be
purchasad or produced by the contractor under tha contract
provisions.

3. Tha contractor shall fumieh {a) 2 competent superintendeant
or supanvisor who is employad by the firm, has full authority to
direct performance of the work in accordance with the contract
raquirements, ad is in charge of &l construction operations
(ragardiess of who parforms the work} and {b) such other of its
own organizational resources (suparvision, managemant, and
anginearing senices | as the contracting officer determines is
nhecessary 10 assura the performanca of the contract.

4 No portion of tha contract shall be sublel. assigned or
otharwise deposed of except with the written consent of the
contracting officer, or autharized representative. and such
consent when glven shall not be construed to redeve the
contractor of any responsibility for the fulfiliment of tha
contract Writtan consant will be given only after the
contracting agency has assured that each subcontract is

avidenced in writng and that it contains all pertment provisions
and requiraments of the pnme contract.

§ The 30% salf-parformanca requiramaent of paragraph (1) is
not applicable to design-buikd contracts; howaver, contracting
agencies may establish their own self performance
reguiramants,

VIl. SAFETY: ACCIDENT PREVENTION

Thie provision |s appicabietoall Fedaral-aid
construction contracts and to all ralated subcontracts

1. In the performance of this contract the contractor shall
comply with a appllcable Federal, State, and local laws
govaming safety, haalth, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safety devicas and
protactve aqupment and take any other needad actions as it
detarmines, or as the contracing officar may detarming, to ba
ressonably necessary to protact the life and health of
amployees on the job and the safaty of e public and to
protect proparty in connacton with the parformance of the
work covared by the contract,

2. Itis a condition of this contract, and shall be made a
condition of sach subcontract, which the contractor entars into
pursuant fo this contract, that the contractor and any
subcontracior shall not pamit any employee, i pardormance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangarous to hishear
health or safety. as geterminad under construction safety and
health standards (29 CFR 1926) promulgated by the Secretary
of Labor, in accordance with Section 107 of the Cantract Work
Hours and Safety Standards Act (40 US.C. 3704).

3. Pursuant to 29 CFR 1926.3, It is a conditon of this contract
that tha Secratary of Labor or authonzed represantative
thereof, shall have ngnt of antry to any sits of contract
performance to inspect or investigata the matter of complance
with the construction safety and health standards and to carry
out the duties of the Secretary under Saction 107 of the
Contract Work Hours and Safety Standards Act (40

U 8.C.3704),

Vill, FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

Thie provision is appicabietoall Federal-axd
conetruction contracts and to all related subcontracts

In order to assure high quality snd durable constructon in
with approved plans and specifications and a high

degraa of relisbility on statements and represantations mads
by enginesrs, contractors. supphers, and workers on Faderal -
and ghway progacts, it i essantial st all persons concemad
with the project parform thair functions as carsfully, thoroughly,
and honestly as possible. Willful falsification, distorbon. or
misraprosantation with respect 1o any facts related to the
project is a violation of Federal law, To prevent any
misundarstanding regarding the serousness of these and
sirmilar acts. Form FHWA-1022 shall be posted on sach
Faderal-aid highway project (23 CFR 635) in ona or more
places where i1 is readily avaiable 10 all persons concemed
with the project:

16 U.S.C 1020 reads a3 folfows:
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"Whoaver, baing an officar, agent. or employee of the United
States, or of any State or Temitory, or whoaver, whether a
parson, association, firm. or corporaiion. knowingly makes any
{alse statement falsa represantation, or falsa raport as to the
character, quaity. quantty, or cost of the matenal used or to
be used, or e quantity or qualty of the work performed or to
be performed, or the cost theraof n connection with the
submssion of plans, maps, specifications. contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; o

Whoewvear knowingly makes any false statement, falsa
representation, false raport or false claim with raspect to the
character, quanty, quandty. or cost of any work perfarmed of %o
be performed, or matariats fumished or to be fumishad, In
connection with the construction of any highway o refated
project spprovad by the Secretary of Transportation: or

Whoevar knowingly makes any false statemant or falsa
representation as to matenal fact in any statemant. cartifcats,
or report submitted pursuant to provisions of the Faderal -aid
Roads Act spproved Jdy 1, 1916, (39 Siat. 355}, as amended
and supplemantad;

Shalt be fined undsr this ttle or impnsonaed not more than 5
years or both *

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to &t Federal-aid construction
coniracts and to all relatad subcontracts.

By submission of this id/proposal or the exacuton of this
contract, or subcontract, as appeopinats, the biddsr, propossr.
Fedaral-ald construchon contractor, or subcontractor. as
appropriata, will be desmed to have stipulatad as follows:

1. That any parson who is or will ba utiized in the
performanca of this contract is not prohibited from receiving an
award due to a viclation of Section 508 of the Clean Water Act
or Saction 306 of the Clean Air Act

2. That the contracior agrees to inciude or causa to be
incuded the requirements of paragraph (1) of this Saection X in
avery subcontract, and further agrees to take such action as
the contracing agency may diract as a means of enfording
sach requiraments,

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable %o ail Federal-aid conatruction
contracts, dasign-twild contracts, subcontracts, lower-tier
subcontracts, purchase orders, leasa agreements. consutant
confracts or any ofher covered fransaction requirng FHWA
approval or that is estimated to cost $25,000 or more — as
definad in 2 CFR Parts 180 and 1200

1. Instructions for Certification — Firat Tier Participants:

a. By signing and submitng thes proposal, the prospective
Srst tler participant s providing the cartfication set out telow.

b. The Inability of & person to provide the certification sat out
below will not necaesarily result in danial of participation in this

coverad transacton. The prospectiva first ier paricipant shatl
submit an axplanation of why it cannot provids the certification
satout below Tha cerfficaiion or axplanation will be
considsred in connaction with tha department or agancy’s
detarmination whether to enter into this transacton. Howaver,
failure of the prospectve first Sier parScipant to fumish a
car¥fication or an explanation shall disquaHy such a parson
from participation in this transaction

¢ The certfication in this clause is 8 matera reprasantation
of fact upon which reliance was placed when the contracting
agency determinad to enfer Into this transaction 11t e later
detarmined that the prospactive participant knowingly rendered
an armoneous cartification, in addition o other remadies
avallabie to the Federal Govemment, the confracting agency
may terminate this ransaction for cause of default.

d. The prospective first ier particpant shall proviae
Immediate wnttan natice to the contracting agency to whom
this proposal is submittad if any tme $a prospactive first tier
paricipant lsams that its cerSfication was erronaous whan
submitted or has bacome erroneous by reason of changed
circumstancas.

2. The terms “covered transacton * "debarrad
"suspanded,” "neligibie * "participant” “person” “princpal "
and “vol oxcluted,” as used in this clause, are defnad
In 2CFR Parts 180 and 1200 “First Tier Covared
Transactions” refers 1o any covered transaction between 2
grantee or subgrantee of Fedaral funds and a participant (such
as the prime or ganerai contract) “Lower Tiar Coverad
Transactions” refars 1o any covered transacton under a First
Tier Coverad Transaction (such as subcontracts). “Frst Ther
Participant” refers to the parlicipant who has entered into a
covered fransaction with a grantes or subgrantae of Fadersl
funds (such as the prime or ganeral contractor). “Lower Tier
Participant” refars any participant who has entared intn a
coversd transaction with a First Tier Paricipant or other Lower
Tier Partiapants (such as suboontractors and suppliers),

f The prospactve first fier paricipant agrees by submiting
s proposal that, shousd the proposed covered transaction be
entared into, it shall not knowingly entar into any lower Ser
coverad fransaction with a person who is debarmed,
suspanded, daciared insligible, or voluntanly excluded from
participation in this coverad transaction, unless authonzed by
the departmant or agency entering into is transacson

Q. The proepactive first tier participant further agraes by
eubmitting this proposal that it will inciude e clause tited
*Cartficaton Regardng Debamant, Suspansion, inellgibdity
and Voluntary Exclusion-Lower Tier Coverad Traneactions "
provided by e department or contracting agsncy, entening
Inte this coverad transaction, without modfcation, in &l lower
ter coverad transactions and in all eolicitations for lower tier
coverad transactions excesdng tha $25 000 thrashold.

h. A parscipant in a coverad transaction may rely upon a
carsfication of a prospactive participant in a lower tier covarad
transaction that is not debamed. suspendad, neligitle, or
voluntanly exchadad from e covered transaction. urfess it
knows that the certification is eroneous. A participant is
responsible for ansuring that is prindpals are not suspended,
debamad, or otharsise inefgible to parscipate in coverad
ransactions. To verly the eligiility of its principals, as well as
the eligibikty of any lower ter prospectve participants. each
participant ray, but |s not required 1o, check the Exdudsd
Parties List System website (nilps weaw apls gov), which &
compited by the Genaral Senvicas Admanstration
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i, Nothing contanad in tha foregoing shall be construed to
requrs the establishment of 3 system of records n order to
randar in good faith tha certification mauired by this dause
Tha knowtadge and information of the prospactve participant
Is not required to axcead that which is normally possessed by
a prudent person in the ordinary course of business dealings.

j- Except for transactions authonzed under paragraph (f) of

hese instructons, # 3 partichant n 2 coverad ransaction
enters into & lower ter coverad transaction with a

person who is suspended, debarred. ineligible. or

axciudgad from participation In $ve transaction. In addition to

othar remedies avaiable to the Faderal Government, the

department or agency may laminate this ransacton for cause

or default.

2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — First Tier
Participants:

3. Tha prospactiva first tiar partidpant certifies 1o the best of
its knowtadge and bekef, that it and fs princpals

(1) Are not presently debamred, suspended, proposed for
dobarmont, deciared ineligble, or voluntanily excuded from
participating In covered transacsons by any Federal
depariment or agency,

(2) Have not within 2 three-year period preceding ¥us
proposs been convictad of or had a civil jJudgment randarad
agamst them for commission of fraud o a criminal offense in
cornaction with cbitaining, attempting to obtan. or perfoming
8 public {Federal, State or local) ¥ansaction or contract under
a public transaction: violation of Fedaral or State antrtrust
statutes or commession of embazzlemant. thefi, forgary,
bribery, falsification or destruction of racords, making fakse
statements, or receiving stolen property:

(3) Are not presently Indicted for or othanwise criminally or
avilty charged by a governmental enity (Federal. State or
local} with commession of any of the offenses enumerated in
paragraph (a){2) of this certification; and

(4) Have not within a three-year paeriod preceding s
apphcation/proposal had ona or mora public transactions
{Federal, State or local) terminated for cause or dafault

b Where the prospective participant is unable to certify to
any of the statements in this certification. such prospective

particizant ghali attach an explanation 1o ®ie proposal.
2. Instructions for Certification - Lower Tier Participants:

{Appiicatés 1o all subcontracts. purchase orders and other
lower der transactions requinng pnor FHWA approval or
astimatad to cost $§25,000 or more - 2 CFR Parts 180 and
1200}

a. By signing and submitsng this proposal, the prospective
lower Ser is providing the certification set out below

b. The certifcation in #%s dause is a matenal ropresentation
of fact upon which reliance was placed when this transaction
was endered into. If it is later determined that he prospectve
lowar ser participant knowingly renderad &n eronsous
certficaton, In addson to other remedies avallable to the
Fedaral Government, the department, or agency with which

tus transacthon onginatad may pursue avalable remadies,
Including suspansion and/or debament.

¢ The prospective lowar tar particpant shall provide
immadiata wntten notice to the person to which this proposal 12
submitted if at any time the prospective ower tier participant
leams that its certification was ermonaous by reason of
changed circumstances

d. The terma “covered transaction " "debarad,”
"suspended,” "neligitie * "participant " "person . "principal
and “voluntanty excluded,” as used In this clause, are defined
In 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal is eubmitied for assistanca in obtaining a
copy of thosa reguatone. “First Tiee Coverad Transactions™
refars to any covered transaction between a grantea o
subgrantes of Federal funds and & parcipant (such as the
prims or general contract). “Lower Tier Covered Transactions”
refars to any covered transaction under a First Tier Covered
Transaction (such as subcontracts), ‘First Tisr Participant’
refars to the participant who has entered into a coverad
transaction with a grantea or subgrantas of Faderal funds
(such as the pnme or general contracior). “Lowar Tier
Participant” rafers any participant who has entered info a
coverad transaction with a First Tier Paricipant or othar Lower
Tier Participants (such as subcontractors and suppliers).

8. The prospactive lowar fer paricipant agrees by
submitting this proposal that, shoud the proposed covered
transaction be entered into, it shall not knowingy entar into
any lower tier coverad ransaction with a pereon who i2
debamed, suspended, declared Ineligble, or volutanly
axduded from paricipation In this covared transacton unless
authonzed by the department or agency with which this
ransaction onginatad.

f The prospactive lower tier pariapant further agreas by
submitting this progosal that it will inchade this clauss titled
"Cerffication Regarding Deharment. Suspension, Ineligibiity
and Voluntary Exciusion-Lower Tier Coverad Transaction.”
without modification. in all lowar $er covered transactons and
in all sokcitations for lower bar covered transactons axceeding
the $25.000 threshold

g. A paricipant in a coverad transaction may rely upon a
carification of a prospactive parficipant in a lower tier coverad
transaction that is not debarred, suspendad, neligtie, or
woluntarily excluded from e d lransacion. urtess it
knows that the certification IS erroneous. A participant &
responsible for ansuring that f1s princpals are not suspended
debarmad, or othenaese Ineligible to pardcipate in coverad
ransactions. To varfy the eligillity of its principals. as well as
tha sligibirty of any lower tier prospective participants. sach
participant may, but Is not requirad %o, check the Exduded
Parties List System website (Dtipa/iwarw apls g0 ) which ia
compitad by the General Sarvicas Admanistration.

h. Nothing contained » the foregoing shall ba construed to
require astabishment of 8 systemn of records in order 1o rendar
in good faith the certfication required by this clause, The
knowladge and information of pariicipant is not required to
excead that which is nomally possessed by a prudent person
in the ordinary course of businass dealings.

|, Except for fransactions authorized under paragraph e of
these instrucions, If a paricpant in 2 coverad transaction
knowingly enters Inte 2 lower tier coverad vansaction with a
person who |s suspended. debarrad, neligible. or voluntarily
aexcluded from parbcipation in this transaction. in addition to
other remadies available 1o the Fedaral Govamment, the
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department or agsncy with whech #4s ransaction onginated
may pursue availabla remedias. includng suspension and/or
dabarment

Certification Regarding Debamment, Suspension,
Ineligibifity and Voluntary Exclusion-Lower Tier
Participants:

1. The prospective lower tier particpant certifies, by
subrmession of this proposal, that nalther it nor e princpale (s
prasently debarred, suspendad, proposad for dabamment,
deciared inetigible, or voluntanly excluded from participasing in
coverad transactions by any Fadaral department or agency.

2. Where the prospactive lower tier particpant s unable to
certfy to any of the statements i this certification. such
prospective parficipant shall attach an axplanation to this
proposs.

X1, CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBEYING

THs provision is applicable to 28 Federal-aid constrection
contracts and to all related subcontracts which axcead
$100.000 (48 CFR 20)

1. The prospective participant certifies, by ssgning and
submitting ths bid or proposal. to the best of his or her
Inowtedge and bellaf, that:

a. No Fadara! appropnated funds havs basn paid or will ba
paid, by or on beha of the undarsigned, to any parson for
influancing or attempting to infuence an officer or employes of
any Federal agency. a Mamber of Congress, an officer or
amployea of Congress. or an employvee of a Member of
Congress in connection with the awarding of any Faderal
contract. the making of any Faderal grant. the making of any
Foderal loan, $vwe enterng in% of any cooperatve agreamaent,
and tha extansion, confiruation, renawal, amandment, or
madification of any Federal contract, grant, loan, or
cooporative agreemant,

b, If any funds other than Federal approprated funds have
bean pad o will be paid to any person for iInfluencing or
attempting to influence an officer or employee of any Federal
agency. a Mamber of Congress, an officer or empioyee of
Congress. or an amployee of a Member of Congress in
connection with thes Federal contract, grant, loan, or
cooperative agreemant, the undersignad shall complate and
submat Standard Form-LLL, "Drsclosure Form to Report
Lobbying.* in accorcanca with s instructions.

2. This cerification 1s 8 matanal reprasantation of fact upon
which rekance was placed when this transacton was made or
antarad into. Submission of this carbfication is a prerequisite
for making or antering into this transaction imposed by 31
US.C 1352 Any person who fails to file the required
centificason shall be subject 1o a Gvil penalty of not less than
510,000 and not more than $100 000 for each such falure

3. The prospective participant also agrees by submitting s
bid or proposat that the partiGpant shall require that the
language of hie certification be included n al lower tier
subcontracts, which axceed 5100000 and !at all such
reciplents shak cartify and disclee accordingly

1
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 6 The contractor shall include the provisions of Sectons 1

PREFERENCE FOR APPALACHIAN DEVELOPMENT through 4 of this Attachmant A in evary subcontract for work
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS which 5, or easonably may be, done as on-site wark
ROAD CONTRACTS

This provision is apglicable to gt Federal-aid progacts funded
under the Appalachian Regional Davelopment Act of 1965,

1. Dunirg tha performance of this contract, the contractor
undertaking to do work which s, or rsasonabily may be, done
as on-site work, shail give preference 1o qualfied persons who
reguary reside in the fabor area as designated by the DOL
wharen the contract work S situated, or the sutregion. or the
Appaachian countes of the State wherain he contract work &=
situated, excapt:

a. To he extent that qualified persons reguiarly resiing in
e area are not available

b. For the reasonabia neads of tha contractor fo smploy
suparisory or specally exparienced parsonnel necassary to
assure an efficient axecution of tha contract work,

© For the obdgation of the contractor 1o offer empioyment to
prasant or former empioyees as the rosult of a lawful collectve
bargaining contract. provided fhat the numbaer of nonrasidant
persons ermployed under this subparagraph (1¢) shail not
axceed 20 parcont of the tolal number of amployees employed
by the contractor on the contract work. excapt as pravided in
subparagraph (4) below

2. The contractor shall place a |ob order with the State
Employment Service Indicating (a) ™4 classifications of the
laborars, mechanics and other employeea ragurad to parform
e contract work. (b) the number of employees regqurad in
aach classification. {c) the date on which the particpant
eatimatas such employeas will be required, and {d} any other
pertinant information required by $he State Employment
Sarvics 1o complata the job ordar form. Tha job order may be
placed with e State Employment Sanvice in writing or by
telephona. If during tha course of tha contract work, tha
Information submttad by the confractor in the onginal job order
is substantially modified, the participant shall promptly notify
™o Stata Employment Service.

3 The contractor shall give full consideraton to all quakfied
job appScants refermed 1o him by the State Employment
Sarvice. The contractor is not required to grant employment to
any job applicants who, in his opirkon. are not qualfied o
perform the dassification of work required

4. If, within one week folowing the placing of a job order by
e contractor with the State Employment Sanvice, the State
Employment Servica s unable to refer any qualfied job
apphcants to $he contractor. or lass than the number
requastad, the State Employment Sarvice will forward a
cartficate to the contractor indicaiing the unavailsbility of
appicants. Such cartificate shall ba made a part of the
confractor's pamanant projact records. Upon raceipt of this
cartficate tha contractor may employ parsons who do not
nomally reside in the labor area o fill posi$ons coverad by the
certficate. notwithstanding the provisions of subparagraph (1¢)
above,

5, The provisions of 23 CFR 633,207(0} allow the
contracting agency 1o provkie 8 contraciual preference for he

use of mineral resource matenals native to the Appaiachian
region.

12
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37. EXHIBIT J — FEDERAL REQUIREMENTS

Federal laws and regulations that may be applicable to the Work include:
Uniform Administrative Requirements for Agreements and Cooperative Agreements to

State and Local Governments (Common Rule)

The "Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule), at 49 Code of Federal Regulations, Part 18,
except to the extent that other applicable federal requirements (including the provisions of 23
CFR Parts 172 or 633 or 635) are more specific than provisions of Part 18 and therefore
supersede such Part 18 provisions. The requirements of 49 CFR 18 include, without limitation:
the Local Agency/Contractor shall follow applicable procurement procedures, as required by
section 18.36(d); the Local Agency/Contractor shall request and obtain prior CDOT approval of
changes to any subcontracts in the manner, and to the extent required by, applicable provisions
of section 18.30; the Local Agency/Contractor shall comply with section 18.37 concerning any
sub-Agreements; to expedite any CDOT approval, the Local Agency/Contractor's attorney, or
other authorized representative, shall also submit a letter to CDOT certifying Local
Agency/Contractor compliance with section 18.30 change order procedures, and with 18.36(d)
procurement procedures, and with 18.37 sub-Agreement procedures, as applicable;
the Local Agency/Contractor shall incorporate the specific contract provisions described in
18.36(i) (which are also deemed incorporated herein) into any subcontract(s) for such services
as terms and conditions of those subcontracts.
Executive Order 11246
Executive Order 11246 of September 24, 1965 entitled "Equal Employment Opportunity,” as
amended by Executive Order 11375 of October 13, 1967 and as supplemented in Department
of Labor regulations (41 CFR Chapter 60) (All construction contracts awarded in excess of
$10,000 by the Local Agencys and their contractors or the Local Agencys).
Copeland "Anti-Kickback" Act
The Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in Department of Labor
regulations (29 CFR Part 3) (All contracts and sub-Agreements for construction or repair).
Davis-Bacon Act
The Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by Department of Labor
regulations (29 CFR Part 5) (Construction contracts in excess of $2,000 awarded by the Local
Agencys and the Local Agencys when required by Federal Agreement program legislation. This
act requires that all laborers and mechanics employed by contractors or sub-contractors to work
on construction projects financed by federal assistance must be paid wages not less than those
established for the locality of the project by the Secretary of Labor).
Contract Work Hours and Safety Standards Act
Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-
330) as supplemented by Department of Labor regulations (29 CFR Part 5). (Construction
contracts awarded by the Local Agency’s in excess of $2,000, and in excess of $2,500 for other
contracts which involve the employment of mechanics or laborers).
Clear Air Act
Standards, orders, or requirements issued under section 306 of the Clear Air Act (42 U.S.C.
1857(h), section 508 of the Clean Water Act (33 U.S.C. 1368). Executive Order 11738, and
Environmental Protection Agency regulations (40 CFR Part 15) (contracts, subcontracts, and
sub-Agreements of amounts in excess of $100,000).
Energy Policy and Conservation Act
Mandatory standards and policies relating to energy efficiency which are contained in the state
energy conservation plan issued in compliance with the Energy Policy and Conservation Act
(Pub. L. 94-163).

OMB Circulars
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Office of Management and Budget Circulars A-87, A-21 or A-122, and A-102 or A-110,
whichever is applicable.

Hatch Act

The Hatch Act (5 USC 1501-1508) and Public Law 95-454 Section 4728. These statutes state
that federal funds cannot be used for partisan political purposes of any kind by any person or
organization involved in the administration of federally-assisted programs.

Nondiscrimination

42 USC 6101 et seq. 42 USC 2000d, 29 USC 794, and implementing regulation, 45 C.F.R. Part
80 et. seq. These acts require that no person shall, on the grounds of race, color, national
origin, age, or handicap, be excluded from participation in or be subjected to discrimination in
any program or activity funded, in whole or part, by federal funds.

ADA

The Americans with Disabilities Act (Public Law 101-336; 42 USC 12101, 12102, 12111-12117,
12131-12134, 12141-12150, 12161-12165, 12181-12189, 12201-12213 47 USC 225 and 47
USC 611.

Uniform Relocation Assistance and Real Property Acquisition Policies Act

The Uniform Relocation Assistance and Real Property Acquisition Policies Act, as amended
(Public Law 91-646, as amended and Public Law 100-17, 101 Stat. 246-256). (If the contractor
is acquiring real property and displacing households or businesses in the performance of the
Agreement).

Drug-Free Workplace Act

The Drug-Free Workplace Act (Public Law 100-690 Title V, subtitle D, 41 USC 701 et seq.).
Age Discrimination Act of 1975

The Age Discrimination Act of 1975, 42 U.S.C. Sections 6101 et. seq. and its implementing
regulation, 45 C.F.R. Part 91; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, as
amended, and implementing regulation 45 C.F.R. Part 84.

23 C.F.R. Part 172

23 C.F.R. Part 172, concerning "Administration of Engineering and Design Related Contracts".
23 C.F.R Part 633

23 C.F.R Part 633, concerning "Required Contract Provisions for Federal-Aid Construction
Contracts".

23 C.F.R. Part 635

23 C.F.R. Part 635, concerning "Construction and Maintenance Provisions".

Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973
Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973. The
requirements for which are shown in the Nondiscrimination Provisions, which are attached
hereto and made a part hereof.
Nondiscrimination Provisions:
In compliance with Title VI of the Civil Rights Act of 1964 and with Section 162(a) of the Federal
Aid Highway Act of 1973, the Contractor, for itself, its assignees and successors in interest,
agree as follows:
i. Compliance with Regulations
The Contractor will comply with the Regulations of the Department of Transportation relative
to nondiscrimination in Federally assisted programs of the Department of Transportation
(Title 49, Code of Federal Regulations, Part 21, hereinafter referred to as the
"Regulations"), which are herein incorporated by reference and made a part of this
Agreement.
ii. Nondiscrimination
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The Contractor, with regard to the work performed by it after award and prior to completion
of the contract work, will not discriminate on the ground of race, color, sex, mental or
physical handicap or national origin in the selection and retention of Subcontractors,
including procurement of materials and leases of equipment. The Contractor will not
participate either directly or indirectly in the discrimination prohibited by Section 21.5 of
the Regulations, including employment practices when the contract covers a program
set forth in Appendix C of the Regulations.

iii. Solicitations for Subcontracts, Including Procurement of Materials and Equipment
In all solicitations either by competitive bidding or negotiation made by the Contractor for
work to be performed under a subcontract, including procurement of materials or

equipment, each potential Subcontractor or supplier shall be notified by the Contractor
of the Contractor's obligations under this Agreement and the Regulations relative to
nondiscrimination on the ground of race, color, sex, mental or physical handicap or
national origin.

iv. Information and Reports

The Contractor will provide all information and reports required by the Regulations, or orders
and instructions issued pursuant thereto and will permit access to its books, records,
accounts, other sources of information and its facilities as may be determined by the
State or the FHWA to be pertinent to ascertain compliance with such Regulations,
orders and instructions. Where any information required of the Contractor is in the
exclusive possession of another who fails or refuses to furnish this information, the
Contractor shall so certify to the State, or the FHWA as appropriate and shall set forth
what efforts have been made to obtain the information.

V. Sanctions for Noncompliance

In the event of the Contractor's noncompliance with the nondiscrimination provisions of this

Agreement, the State shall impose such contract sanctions as it or the FHWA may determine

to be appropriate, including, but not limited to: a. Withholding of payments to the Contractor

under the contract until the Contractor complies, and/or b. Cancellation, termination or
suspension of the contract, in whole or in part.
Incorporation of Provisions 8§22
The Contractor will include the provisions of paragraphs A through F in every subcontract,
including procurement of materials and leases of equipment, unless exempt by the Regulations,
orders, or instructions issued pursuant thereto. The Contractor will take such action with respect
to any subcontract or procurement as the State or the FHWA may direct as a means of
enforcing such provisions including sanctions for noncompliance; provided, however, that, in the
event the Contractor becomes involved in, or is threatened with, litigation with a Subcontractor
or supplier as a result of such direction, the Contractor may request the State to enter into such
litigation to protect the interest of the State and in addition, the Contractor may request the
FHWA to enter into such litigation to protect the interests of the United States.
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38. EXHIBIT K — SUPPLEMENTAL FEDERAL PROVISIONS

State of Colorado
Supplemental Provisions for
Federally Funded Contracts, Grants, and Purchase Orders
Subject to
The Federal Funding Accountability and Transparency Act of 2006 (FFATA), As Amended
Revised as of 3-20-13

The contract, grant, or purchase order to which these Supplemental Provisions are attached has been funded,
in whole or in part, with an Award of Federal funds. In the event of a conflict between the provisions of these
Supplemental Provisions, the Special Provisions, the contract or any attachments or exhibits incorporated into
and made a part of the contract, the provisions of these Supplemental Provisions shall control.

1. Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the
meanings ascribed to them below.

1.1. “Award” means an award of Federal financial assistance that a non-Federal Entity receives or
administers in the form of:

1.1.1.Grants;

1.1.2.Contracts;

1.1.3. Cooperative agreements, which do not include cooperative research and development
agreements (CRDA) pursuant to the Federal Technology Transfer Act of 1986, as
amended (15 U.S.C. 3710);

1.1.4.Loans;

1.1.5.Loan Guarantees;

1.1.6.Subsidies;

1.1.7.Insurance;

1.1.8.Food commodities;

1.1.9.Direct appropriations;

1.1.10. Assessed and voluntary contributions; and

1.1.11. Other financial assistance transactions that authorize the expenditure of Federal funds by
non-Federal Entities.

Award does not include:

1.1.12. Technical assistance, which provides services in lieu of money;

1.1.13. Atransfer of title to Federally-owned property provided in lieu of money; even if the award
is called a grant;

1.1.14. Any award classified for security purposes; or

1.1.15. Any award funded in whole or in part with Recovery funds, as defined in section 1512 of
the American Recovery and Reinvestment Act (ARRA) of 2009 (Public Law 111-5).

1.2. “Contract” means the contract to which these Supplemental Provisions are attached and includes all
Award types in 81.1.1 through 1.1.11 above.

1.3. “Contractor” means the party or parties to a Contract funded, in whole or in part, with Federal
financial assistance, other than the Prime Recipient, and includes grantees, subgrantees,
Subrecipients, and borrowers. For purposes of Transparency Act reporting, Contractor does not
include Vendors.

1.4. “Data Universal Numbering System (DUNS) Number” means the nine-digit number established
and assigned by Dun and Bradstreet, Inc. to uniquely identify a business entity. Dun and Bradstreet’s
website may be found at: http://fedgov.dnb.com/webform.

1.5. “Entity” means all of the following as defined at 2 CFR part 25, subpart C;

1.5.1. A governmental organization, which is a State, local government, or Indian Tribe;
1.5.2.A foreign public entity;
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1.6.
1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

1.15.

1.16.

1.5.3.A domestic or foreign non-profit organization;

1.5.4.A domestic or foreign for-profit organization; and

1.5.5. A Federal agency, but only a Subrecipient under an Award or Subaward to a non-Federal
entity.

“Executive” means an officer, managing partner or any other employee in a management position.

“Federal Award ldentification Number (FAIN)” means an Award number assigned by a Federal
agency to a Prime Recipient.

“FFATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law 109-
282), as amended by 86202 of Public Law 110-252. FFATA, as amended, also is referred to as the
“Transparency Act.”

“Prime Recipient” means a Colorado State agency or institution of higher education that receives an
Award.

“Subaward” means a legal instrument pursuant to which a Prime Recipient of Award funds awards
all or a portion of such funds to a Subrecipient, in exchange for the Subrecipient’s support in the
performance of all or any portion of the substantive project or program for which the Award was
granted.

“Subrecipient” means a non-Federal Entity (or a Federal agency under an Award or Subaward to a
non-Federal Entity) receiving Federal funds through a Prime Recipient to support the performance of
the Federal project or program for which the Federal funds were awarded. A Subrecipient is subject to
the terms and conditions of the Federal Award to the Prime Recipient, including program compliance
requirements. The term “Subrecipient” includes and may be referred to as Subgrantee.

“Subrecipient Parent DUNS Number” means the subrecipient parent organization’s 9-digit Data
Universal Numbering System (DUNS) number that appears in the subrecipient’'s System for Award
Management (SAM) profile, if applicable.

“Supplemental Provisions” means these Supplemental Provisions for Federally Funded Contracts,
Grants, and Purchase Orders subject to the Federal Funding Accountability and Transparency Act of
2006, As Amended, as may be revised pursuant to ongoing guidance from the relevant Federal or
State of Colorado agency or institution of higher education.

“System for Award Management (SAM)” means the Federal repository into which an Entity must
enter the information required under the Transparency Act, which may be found at
http://www.sam.gov.

“Total Compensation” means the cash and noncash dollar value earned by an Executive during the
Prime Recipient’s or Subrecipient’s preceding fiscal year and includes the following:

1.15.1. Salary and bonus;

1.15.2. Awards of stock, stock options, and stock appreciation rights, using the dollar amount
recognized for financial statement reporting purposes with respect to the fiscal year in
accordance with the Statement of Financial Accounting Standards No. 123 (Revised
2005) (FAS 123R), Shared Based Payments;

1.15.3. Earnings for services under non-equity incentive plans, not including group life, health,
hospitalization or medical reimbursement plans that do not discriminate in favor of
Executives and are available generally to all salaried employees;

1.15.4. Change in present value of defined benefit and actuarial pension plans;

1.15.5. Above-market earnings on deferred compensation which is not tax-qualified;

1.15.6. Other compensation, if the aggregate value of all such other compensation (e.g.
severance, termination payments, value of life insurance paid on behalf of the employee,
perquisites or property) for the Executive exceeds $10,000.

“Transparency Act” means the Federal Funding Accountability and Transparency Act of 2006 (Public
Law 109-282), as amended by §6202 of Public Law 110-252. The Transparency Act also is referred
to as FFATA.
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1.17 “Vendor” means a dealer, distributor, merchant or other seller providing property or services required
for a project or program funded by an Award. A Vendor is not a Prime Recipient or a Subrecipient and
is not subject to the terms and conditions of the Federal award. Program compliance requirements do
not pass through to a Vendor.

2. Compliance. Contractor shall comply with all applicable provisions of the Transparency Act and the
regulations issued pursuant thereto, including but not limited to these Supplemental Provisions. Any
revisions to such provisions or regulations shall automatically become a part of these Supplemental
Provisions, without the necessity of either party executing any further instrument. The State of Colorado
may provide written notification to Contractor of such revisions, but such notice shall not be a condition
precedent to the effectiveness of such revisions.

3. System for Award Management (SAM) and Data Universal Numbering System (DUNS) Requirements.

3.1. SAM. Contractor shall maintain the currency of its information in SAM until the Contractor submits the
final financial report required under the Award or receives final payment, whichever is later.
Contractor shall review and update SAM information at least annually after the initial registration, and
more frequently if required by changes in its information.

3.2. DUNS. Contractor shall provide its DUNS number to its Prime Recipient, and shall update
Contractor’s information in Dun & Bradstreet, Inc. at least annually after the initial registration, and
more frequently if required by changes in Contractor’s information.

4. Total Compensation. Contractor shall include Total Compensation in SAM for each of its five most highly
compensated Executives for the preceding fiscal year if:

4.1. The total Federal funding authorized to date under the Award is $25,000 or more; and

4.2. In the preceding fiscal year, Contractor received:

4.2.1. 80% or more of its annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.2.2. $25,000,000 or more in annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.3. The public does not have access to information about the compensation of such Executives through
periodic reports filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C.
78m(a), 780(d) or § 6104 of the Internal Revenue Code of 1986.

5. Reporting. Contractor shall report data elements to SAM and to the Prime Recipient as required in 87
below if Contractor is a Subrecipient for the Award pursuant to the Transparency Act. No direct payment
shall be made to Contractor for providing any reports required under these Supplemental Provisions and the
cost of producing such reports shall be included in the Contract price. The reporting requirements in §7
below are based on guidance from the US Office of Management and Budget (OMB), and as such are
subject to change at any time by OMB. Any such changes shall be automatically incorporated into this
Contract and shall become part of Contractor’s obligations under this Contract, as provided in §2 above.
The Colorado Office of the State Controller will provide summaries of revised OMB reporting requirements
at http://www.colorado.gov/dpa/dfp/sco/FFEATA.htm.

6. Effective Date and Dollar Threshold for Reporting. The effective date of these Supplemental Provisions
apply to new Awards as of October 1, 2010. Reporting requirements in 87 below apply to new Awards as of
October 1, 2010, if the initial award is $25,000 or more. If the initial Award is below $25,000 but subsequent
Award modifications result in a total Award of $25,000 or more, the Award is subject to the reporting
requirements as of the date the Award exceeds $25,000. If the initial Award is $25,000 or more, but funding
is subsequently de-obligated such that the total award amount falls below $25,000, the Award shall continue
to be subject to the reporting requirements.
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7. Subrecipient Reporting Requirements. If Contractor is a Subrecipient, Contractor shall report as set forth
below.

7.1 ToSAM. A Subrecipient shall register in SAM and report the following data elements in SAM for each

7.2

Federal Award Identification Number no later than the end of the month following the month in which
the Subaward was made:

7.1.1  Subrecipient DUNS Number;
7.1.2  Subrecipient DUNS Number + 4 if more than one electronic funds transfer (EFT) account;
7.1.3  Subrecipient Parent DUNS Number;

7.1.4 Subrecipient’s address, including: Street Address, City, State, Country, Zip + 4, and
Congressional District;

7.1.5 Subrecipient’s top 5 most highly compensated Executives if the criteria in §4 above are
met; and

7.1.6  Subrecipient’s Total Compensation of top 5 most highly compensated Executives if
criteria in 84 above met.
To Prime Recipient. A Subrecipient shall report to its Prime Recipient, upon the effective date of the
Contract, the following data elements:
7.2.1 Subrecipient's DUNS Number as registered in SAM.

7.2.2 Primary Place of Performance Information, including: Street Address, City, State,
Country, Zip code + 4, and Congressional District.

8. Exemptions.

8.1.

8.2

8.3

8.4

These Supplemental Provisions do not apply to an individual who receives an Award as a natural
person, unrelated to any business or non-profit organization he or she may own or operate in his or
her name.

A Contractor with gross income from all sources of less than $300,000 in the previous tax year is
exempt from the requirements to report Subawards and the Total Compensation of its most highly
compensated Executives.

Effective October 1, 2010, “Award” currently means a grant, cooperative agreement, or other
arrangement as defined in Section 1.1 of these Special Provisions. On future dates “Award” may
include other items to be specified by OMB in policy memoranda available at the OMB Web site;
Award also will include other types of Awards subject to the Transparency Act.

There are no Transparency Act reporting requirements for Vendors.

Event of Default. Failure to comply with these Supplemental Provisions shall constitute an event of default
under the Contract and the State of Colorado may terminate the Contract upon 30 days prior written notice if
the default remains uncured five calendar days following the termination of the 30 day notice period. This
remedy will be in addition to any other remedy available to the State of Colorado under the Contract, at law
or in equity.
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