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Nicole R. Ament 

Attorney at Law 

303.223.1174 direct 

nament@bhfs.com 

www.bhfs.com 

Brownstein Hyatt Farber Schreck, LLP 

303.223.1100 main 

410 Seventeenth Street, Suite 2200 

Denver, Colorado  80202 

 

January 17, 2023 

Colorado Springs City Council 
107 N. Nevada Ave., #300 
Colorado Springs, CO 80903 
 

Re: Request to Affirm the City of Colorado Springs Planning Commission Decision Affirming 
the Planning and Community Development Department Decision Approving the 
Application for a Major Development Plan Amendment for 1756 Silversmith Apartments 

Dear City Council: 

We represent Apartment Investment and Management Company (“AIMCO” or the “Applicant”), the 
owner of the property that is the subject of this Appeal (defined below), with respect to AIMCO’s 
application for a Major Amendment to the Flying Horse Planned Unit Development (“PUD”) No. 22 Filing 
No. 4 Development Plan (the “Application”), referred to as “1765 Silversmith”, located at 1765 Silver 
Smith Road (the “Property”) within the Flying Horse Master Plan (the “Master Plan”) in the city of 
Colorado Springs (the “City”).  
 
The purpose of this letter is to respond to the claims set forth by Michael Ford (the “Appellant”) in his 
Appeal to City Council (“Council”) dated December 22, 2022 (the “Appeal”) appealing the City’s Planning 
Commission (“Planning Commission”) decision on December 14, 2022 (the “Commission Decision”) 
affirming the City’s Planning and Community Development Department (“PCDD”) decision dated 
November 7, 2022 approving the Application (“PCDD Decision”). This letter is supported by, and should 
be reviewed in conjunction with, the Project Statement dated August 19, 2022, and attached hereto for 
your reference as Exhibit A, submitted as part of the Application and which fully details how the 
Application meets all of the criteria of approval for a Major Amendment to a PUD under the City’s Zoning 
Code (the “Code”) and complies with the applicable City plans (the “City Plans”). For the reasons set 
forth in the Project Statement and herein below, we ask that you affirm the Commission Decision 
affirming the PCDD Decision.  
 

I. Background 
 
The Property comprises 7.45 acres of vacant land. Pursuant to Ordinance No. 19-23, approved by City 
Council on March 26, 2019, the Property was rezoned by the previous owner to PUD allowing for 
commercial and residential uses of sixteen (16) dwelling units per acre, a maximum of 120,000 square 
feet for nonresidential uses, with a maximum building height of forty-five (45) feet. This existing 
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development plan for the site (AR PUD 19-00162) (the “Existing Plan”) was approved for a four-story 
apartment building with 108 residential units. 
 
The Application proposes to amend the Existing Plan to reconfigure the building footprint to include 
one main multi-family building consisting of 181,695 square feet and eight (8) smaller multi-family 
buildings, all under three (3) stories and forty (40) feet, with a total of 95 residential units (the “Project”). 
The eight (8) multi-family buildings will comprise of the following: 

• 4 unit – 2-to-3 story multi-family building consisting of 11,457 square feet (Building 1) 

• 3 unit – 3 story multi-family building consisting of 7,948 square feet (Building 2) 

• 5 unit – 3 story multi-family building consisting of 12,944 square feet (Building 3) 

• 6 unit – 2-to-3 story multi-family building consisting of 15,930 square feet (Building 4) 

• 7 unit – 2-to-3 story multi-family building consisting of 18,956 square feet (Building 5) 

• 9 unit – 2-to-3 story multi-family building consisting of 24,252 square feet (Building 6) 

• 4 unit – 2-to-3 story multi-family building consisting of 11,457 square feet (Building 7) 

• 4 unit – 2-to-3 story multi-family building consisting of 11,457 square feet (Building 8) 
 
As such, the Project provides a lower height and a lower density than the Existing Plan. The Project does 
not include any commercial uses. Amenities for the Project focus on outdoor space and enhancement 
of the natural beauty of the surroundings to emphasize distinctive mountain views to the west. The 
main multi-family building includes accessible parking spaces and a two-level parking garage that is 
interior to the building and largely shielded from view from the main road and the surrounding 
neighborhood. The Project also includes extensive landscaping that exceeds the Code’s landscaping 
requirements. The exterior character of the buildings aligns with the existing Flying Horse community’s 
architectural guidelines and utilizes earthy tones and a “mountain village” aesthetic. The Property is 
surrounded by the residential homes that comprise the Flying Horse community and the existing golf 
course, the Club at Flying Horse (the “Golf Club”), to the north and south, with multi-family residential 
and assisted living to the east and west. The Positano Point Townhomes are located to the west of the 
Property and the Stone Creek Assisted Living is located to the east. The Discovery Canyon Campus High 
School is located approximately a half mile north of the Property on the northeast corner of North Gate 
Boulevard and the Old North Gate Road intersection.  
 
AIMCO filed its initial Application on May 16, 2022. AIMCO held two (2) neighborhood meetings with 
the community – one on June 1, 2022 which was conducted virtually and another on July 27, 2022 at 
the Golf Club. AIMCO also contacted the twenty-five (25) Flying Horse residents that sent comments to 
the City and offered to meet one-on-one, of which six (6) agreed to meet. Those meetings took place 
on July 22, 2022 at the Property or at the Decadent coffee shop. During these meetings, many residents 
expressed gratitude to AIMCO for taking the time to meet, listen to concerns and answer questions. In 
response to community concerns, AIMCO adjusted the Application to include the following: screened 
amenity space with perennial gardens and a thick species tree canopy; increased the number of parking 
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spaces which is significantly more than that contemplated by the Existing Plan and what is required by 
the City’s minimum standards; adjusted views from the townhome on the northwest corner to the south 
and west to avoid facing the Appellant’s home; committed to planting additional trees and shrubs to 
address privacy concerns; committed to reducing light pollution by increasing buffers to screen vehicle 
lights; and committed to including a final grading plan in the Application.  
 
The Application was administratively approved by the PCDD on November 7, 2022. The Appellant 
appealed the PCDD Decision to the Planning Commission. The Planning Commission denied the 
Appellant’s appeal and affirmed the PCDD Decision on December 14, 2022. The Appellant now appeals 
the Commission Decision to this Council. Please note that if the PCDD Decision is not upheld, the site 
will revert to the entitlements applications approved under the Existing Plan, which allows for a 108 
unit four (4) story apartment building. Thus, AIMCO may build pursuant to the Existing Plan. Further, 
AIMCO has until 2025 to either commence such use or seek a building permit under the Existing Plan. 
However, we believe that the Project is a more suitable development for the Property than the Existing 
Plan. 
 
For the reasons set forth below, AIMCO respectfully requests that the Commission Decision affirming 
the PCDD Decision approving the Application be upheld. 
 

II. The Appeal 
 
Pursuant to Section 7.5.906.A.4 of the Code, a decision made by the Planning Commission that was 
originally an administrative decision may be appealed to Council and must substantiate the following: 

• Identify the explicit ordinance provisions which are in dispute. 

• Show that the administrative decision is incorrect because of one or more of the following: 
- It was against the express language of the City’s zoning ordinance; or 
- It was against the express intent of the City’s zoning ordinance; or  
- It is unreasonable; or 
- It is erroneous; or 
- It is clearly contrary to law. 

• Identify the benefits and adverse impacts created by the decision, describe the distribution of 
the benefits and impacts between the community and the Appellant, and show that the burdens 
placed on the Appellant outweigh the benefits accrued by the community.  

 
The Appellant filed an appeal to the Commission Decision on December 22, 2022. The Appellant appeals 
approval of the Project on the grounds that the administrative decision is incorrect because it violates 
the intent and purpose of Section 7.2.102 of the Code, and the Planning Commission therefore erred in 
affirming the PCDD Decision.  
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The Appellant claims that the Commission Decision affirming the PCDD Decision approving the Project 
should be reversed for the following reasons: 

• The Appellant’s property value will be significantly injured with the building of apartments 
adjacent to his property. 

• The Appellant’s views will be significantly injured  with the construction of a three-story 
structure adjacent to his property. 

• The Appellant’s property will be subject to adjacent nuisances including noise, light and 
excessive traffic. 

• The Appellant’s neighborhood will not be preserved with the introduction of a massive structure 
directly across the street. 

• The Application proposes to put three-story balconies hovering over the Appellant’s property 
directly across the street from his home and looking down into his bedroom, shower and back 
yard. The Appellant would lose all privacy.  

• There are no other structures more than two-stories above grade in the area. 

• The Existing Plan does not place a structure directly adjacent to the Appellant’s property.  

• This Project violates the “adjacency items” of the Code.  
 
This letter demonstrates that all of the Appellants’ claims are without merit and that therefore, the 
Commission Decision approving the PCDD Decision should be upheld.  
 
III. The Project furthers the intent and purpose of Section 7.2.102 of the Code. Therefore the PCDD 

properly approved the Project. 
 
The Appellant claims that the Project violates Section 7.2.102 of the Code. Section 7.2.102 of the Code 
provides that the Code: 

is designed to ensure the most appropriate use of land throughout the City; to ensure a 
logical growth of the various physical elements of the City; to lessen congestion in the 
streets and to facilitate the adequate provision of transportation; to secure safety from 
fire, panic, and other dangers; to provide adequate light and air; to improve housing 
standards; to conserve property values; to facilitate adequate provision of utilities, 
schools, parks and other public infrastructure services; to protect against flood conditions 
and poor geologic and topographic conditions; and in general to promote health, safety 
and general welfare. The regulations within this Zoning Code have been made with 
reasonable consideration to the character of each zone district and its peculiar suitability 
for particular uses and with a view to encouraging the most appropriate use of land 
throughout the City. It is the intent and purpose of this Zoning Code to protect property 
values, to preserve neighborhoods and to protect private property from adjacent 
nuisances such as noise, excessive traffic, incompatibility of uses, inappropriate design of 
buildings, and visual obstructions. 
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For all of the reasons discussed below, the Project not only furthers the intent and purpose of Section 
7.2.102 of the Code, but its benefits outweigh any burdens to the surrounding community. Thus, the 
Planning Commission properly affirmed the PCDD Decision approving the Project. 
 

a. The Project will not negatively impact property values of the Appellant’s property. 
 
The Appellant claims that the Project will negatively impact his home value. This assertion is inaccurate. 
A certified real estate appraiser at Integra Realty Resources analyzed this issue and concluded in a letter 
dated July 28, 2022 (the “Appraiser Letter”), attached hereto as Exhibit B, that “the development would 
be appropriate for the site and consistent with the surrounding development, with no negative impact 
on the value or condition of surrounding properties.” Additionally, the Appraiser Letter states that “No 
evidence exists indicating the adjacent multifamily/attached residential/senior housing product have 
had a negative impact on property values within the neighborhood.” Further, the Appraiser Letter 
provides that the Project “in the long term, such apartment complexes probably raise the overall value 
of detached homes relative to their absence.”  
 
Thus, the Project furthers the intent and purpose of Section 7.2.102 of the Code by protecting property 
values, and the Planning Commission properly affirmed the PCDD Decision on this basis. 
 

b. The Project will not significantly obstruct views. 
 
Contrary to the Appellants’ claims, the Project does not significantly obstruct views. As compared to the 
Existing Plan, the Project is less intensive and is lower in height in the corner closest to the Appellant’s 
property. The Existing Plan allows for a maximum of four (4) stories and forty-five (45) feet in building 
height. To improve compatibility with the existing area and minimize any obstruction of views, AIMCO 
is proposing two- (2-) or three- (3-) story buildings that will not exceed forty (40) feet in height and 
better utilizes existing grades. The building that is closest to the Appellant’s property is only two (2) 
stories at the northwest corner.  
 
The Project also proposes multiple, smaller scale buildings that are oriented north-south on the west 
side of the Property, thereby preserving view corridors from the north of the foothills throughout the 
development. Comparatively, the Existing Plan includes only one large apartment building with a 
retaining wall that does not offer the benefit of view corridors. Additionally, the closest homes to the 
Property from the Red Bank Drive / Kitty Joe Court / Silver Rose Lane area are 650-800 feet away and 
are at least thirty (30) feet higher in elevation than the Project, meaning views to the south and west 
from these properties will be preserved and unobstructed.  
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Thus, the Project furthers the intent and purpose of Section 7.2.102 of the Code by ensuring that views 
are not obstructed, and the Commission Decision affirming the PCDD Decision was properly decided on 
this basis. 
 

c. The Project incorporates measures to protect the neighboring community from light 
pollution. 

 
The Appellant contends that the Project will generate light pollution. This argument is misguided. The 
Code requires that “[a]ll exterior lighting for multi-family, office, commercial, industrial, institutional 
and public facility uses shall be arranged to reflect away from any adjoining premises and any public 
right-of-way, and shall be shielded to contain all direct rays on the site.” Code, § 7.4.102.D. AIMCO has 
thoughtfully designed lighting for the Project to ensure that light levels are suitable for a residential 
development nestled in nature, while also considering safety and ease of circulating the property at 
night. Although under the Existing Plan AIMCO may construct a surface parking lot, the Application 
proposes to amend the Existing Plan to include wrapped parking structures and private garages to 
ensure almost complete screening of the resident parking areas. Thus, headlight glare from vehicles will 
be largely eliminated on the site, and parking lot lighting will be hidden from view. Moreover, the 
Application incorporates low ground level lighting and “Dark Sky” design principles with the intent of 
protecting and preserving the night skies. Dark Sky lighting principles include: 

• Considering the “backup, uplight and glare” (“BUG”) rating of the light fixtures. 

• Utilizing full cut-off luminaries, per the BUG rating reference, with downward directed light. 
Luminaries will be residentially styled, low in height and avoidant of poles where possible. A 
limited number of small scale landscape accent luminaries will be utilized to highlight select trees 
and landscape forms across the site.  

• The lighting design seeks to evaluate and limit light crossing the property line and maximum light 
levels on sign to ensure that the Project lighting complies with prudent design measures and 
local jurisdictional requirements.  

Additionally, all windows within the Project will be equipped with shades, which will be maintained by 
building management. The Project will also serve as a buffer to prevent light pollution coming from the 
vehicles and street lights on the future Powers Blvd. to the homes within the Flying Horse community.  
 
Accordingly, the Project furthers the intent and purpose of Section 7.2.102 of the Code by protecting 
the neighboring community from light pollution and limiting light pollution on the Property, and the 
Planning Commission properly considered this in affirming the PCDD Decision approving the Project. 
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d. AIMCO has and will take measures to protect the neighboring community from noise 
pollution. 

 
Contrary to the Appellant’s claims, the Project will not create excessive noise pollution. AIMCO will 
ensure that residents follow all applicable laws, regulations and community rules, which all serve to 
protect residents’ reasonable and quiet enjoyment of their property, so that the tranquility of the Flying 
Horse community is preserved. A clause will be contained in all leases to residents that will prevent 
residents from engaging in improper conduct, including actions that threaten the rights, comfort, health 
and safety of the others in or near the community, and from engaging in acts that will injure the 
reputation of the Project community or harm others. Additionally, as part of their lease agreement, 
AIMCO’s intended building operator, AIR Communities (“AIR”) requires that all residents sign a binding 
“good neighbor commitment” stating that the resident agrees to “be respectful to your neighbors” and 
“help foster a peaceful environment.” The building operator also has the right the take punitive action, 
which may involve lease termination, against residents who violate the lease terms. Lastly, the Project 
will serve to buffer the Flying Horse neighboring community from the loud highway noise that will come 
from the future Powers Blvd. According to the Federal Highway Administration, levels of highway traffic 
noise typically range from seventy (70) to eighty (80) decibels at a distance of fifty (50) feet from the 
highway.  
 
Thus, because the Project incorporates measures to protect the neighboring community from noise 
pollution, the Project furthers the intent and purpose of Section 7.2.102 of the Code, and the Planning 
Commission properly considered this in affirming the PCDD decision approving the Project. 
 

e. The Project does not generate excessive traffic. 
 
As part of the Application, a Traffic Impact Study (“Traffic Study”) dated July 2022 was prepared by 
Kimley-Horn and Associates, Inc. (“Kimley-Horn”) in accordance with the City’s Traffic Manual. The 
Traffic Study concludes that 1765 Silversmith “will be successfully incorporated into the existing and 
future roadway network.” Traffic Study, at 25. The Project provides two accesses along the south side 
of Silversmith Road and will operate with stop control with an R1-1 “STOP” sign installed on the existing 
northbound approaches. The Project is expected to generate 662 weekday daily trips, with forty-one 
(41) occurring during the morning peak hour and fifty-one (51) occurring during the afternoon peak 
hour. Traffic Study, at 13. The Traffic Study concluded that the key intersections are all expected to 
operate acceptably with the existing lane configurations and control throughout the 2045 horizon. 
Additionally, a Vehicle Queuing Analysis at each key intersection determined that all vehicle queues are 
expected to be managed in the available storage length throughout the 2045 horizon. Traffic Study, at 
2.  
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Accordingly, the Planning Commission properly considered that the Project does not generate excessive 
traffic when it affirmed the PCDD Decision approving the Application. 

 
f. The Project is compatible with the surrounding neighborhood. 

 
The Appellant argues that the Project is not compatible with the neighborhood. However, the proposed 
two- and three- story buildings are compatible with adjacent multi-family land uses and the existing 
homes in the area. Compatibility does not mean “the same as.” Rather, compatibility means that two 
structures that are different can coexist harmoniously. Here, the proposed buildings are designed to 
coexist harmoniously with the surrounding neighborhood both in terms of height and architecture. The 
single-family and multi-family homes of this area are generally two stories in height. The Application 
proposes two (2)- and three (3)- story buildings. Under the Existing Plan, three (3)- and four (4) story 
buildings were approved, with the western portion of the building built on top of a nine (9) to sixteen 
(16) foot retaining wall, which would result in an apartment building with greater bulk and height. Thus, 
the Project is more compatible with the surrounding neighborhood than the Existing Plan. 
 
As mentioned above, the exterior character of the buildings aligns with the existing Flying Horse 
community’s architectural guidelines and utilizes earthy tones and a “mountain village” aesthetic. The 
buildings will include pitched roofs, dormers and chimneys to add interest and variety. The exterior 
materials will utilize high quality material such as masonry, wood siding, timber columns and truss 
elements to complement materials used in the Flying Horse Community. The Project will feature colors 
and materials that draw inspiration from the natural landscape and will complement the surrounding 
community. The Application has been reviewed and approved by the Flying Horse Architectural 
Committee (the “Committee”), and AIMCO will provide the Committee with final façade materials. 
Accordingly, the Project furthers the intent and purpose of Section 7.2.102 of the Code by ensuring 
building designs are compatible with the existing and surrounding neighborhood.  
 
Thus, the Planning Commission properly considered that the Project is compatible with the surrounding 
neighborhood in affirming the PCDD Decision approving the Project. 
 

g. AIMCO has taken adequate steps to protect the Appellant and the neighboring 
community from privacy concerns which could result from the Project. 

 
The Appellant argues that the Project will create privacy concerns because residents of the buildings 
will be able to see into backyards and perhaps peer into the windows of homes, particularly the home 
of the Appellant. The Appellant also suggests that the Project proposes a building adjacent to his home, 
but that the Existing Plan does not. However, contrary to the Appellant’s claims, the Existing Plan does 
provide for a building near the Appellant’s property. Specifically, the Existing Plan envisions a building 
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that is approximately 155 feet from the Appellant’s house and 112 feet from the Appellant’s backyard 
fence.  
 
Comparatively, the closest building to the Appellant’s property under the Project is Building 7, which is 
approximately 95 feet from the Appellant’s house and 85 feet from his backyard fence. Although the 
Application proposes a building that is only a short distance closer to the Appellant’s property than the 
building under the Existing Plan, the Project meet’s the Code’s setback requirements and is of a lesser 
density and lower building height than what is allowed by the current zoning under the Existing Plan. 
The Project also proposes separate smaller buildings that are two (2) and three (3) stories in height, and 
that utilize the existing lower grade on the west side of the property near the Appellant’s house, with 
no retaining wall. As mentioned earlier, under the Existing Plan, a four (4) story, 108-unit apartment 
building with a nine- (9-) to sixteen- (16-) foot retaining wall is permitted. Thus, the roof of Building 7 
closest to the Appellant’s house under the Project will be twenty-one (21) feet and six (6) inches shorter 
than that of the building under the Existing Plan. Additionally, at the Appellant’s request, AIMCO has 
committed to providing additional landscaping on both sides of Silversmith Road to buffer the 
Appellant’s property from Building 7. 
 
Accordingly, the Project furthers the intent and purpose of Section 7.2.102 of the Code by protecting 
the neighboring community from privacy concerns and providing for buildings that are less intense 
than that proposed under the Existing Plan, and the Planning Commission properly considered this in 
affirming the PCDD Decision approving the Project. 
 
IV. The Planning Commission Properly Interpreted and Applied Section 7.2.102 of the Code When 

It Affirmed the PCDD Decision. 
 
For the reasons discussed above, the Appellant argues that the Commission Decision affirming the PCDD 
Decision should be reversed. However, because the Appellant fails to meet his burden of proof in 
establishing that the Planning Commission erred in affirming the PCDD Decision, the Commission 
Decision should therefore be upheld. 
 
As the Planning Commission observed during the hearing, the Project aligns with the intent and purpose 
of Section 7.2.102 of the Code because the Project provides a less intense design than the Existing 
Project. Video of Hearing, at 2:49:34 [Hereinafter, Video]. The Planning Commission concluded that the 
Existing Plan would be more detrimental to the Appellant’s complaints that the Project would, and 
commended AIMCO for voluntarily improving the site design. Video, at 2:49:24 [Emphasis added]. The 
Planning Commission also found that the Project is both compatible with the existing neighborhood and 
better suited for the property than the Existing Plan. Video, at 2:49:34 [Emphasis added]. The Planning 
Commission further found that the Project would adequately buffer the neighborhood from noise and 
other nuisances. Video, at 2:50:15. 
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Accordingly, the Planning Commission properly concluded that the Project, and therefore the PCDD 
Decision approving the Application, does not violate the intent and purpose of Section 7.2.102 of the 
Code.   
 

V. Conclusion 
 
In summary, the Appellant fails to establish that the Planning Commission erred in affirming the PCDD 
Decision because the PCDD Decision approving the Project was against the purpose and intent of the 
Code. As set forth above, the Project does not violate Section 7.2.102 of the Code and the benefits of 
the Project outweigh any burdens. The Project will significantly enhance this area by increasing housing 
options and providing landscaping that will add to the aesthetic value of the area, while still preserving 
the architectural characteristics and tranquility of the surrounding community. As set forth in Exhibit A 
attached hereto, the Application meets all of the Code’s approval criteria. 
 
Accordingly, the Appellant lacks any grounds for which to reverse the Commission Decision approving 
the PCDD Decision and it should therefore be upheld.  
 
 
 
Sincerely, 

 
Nicole R. Ament 
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Exhibit A 
Project Statement 

 
[see attached] 
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Exhibit B 
Appraiser Letter 

 
[see attached] 
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