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PROJECT SUMMARY: 

1. Project Description: This request represents an appeal by Barbara Koziol, Henry Koziol, and 
Maria Koziol-Petkash, property owners of 5673 Majestic Dr., regarding the administrative 
approval for a nonuse variance site plan to 5675 Majestic Dr.  The approved plan allowed a 2.3 
foot side yard setback where 5 feet are required on the lot.  The site plan was approved on July 

SITE 



14, 2015, (FIGURE 1) and the appeal was filed within the requisite ten days.  The appeal is 
based on several issues raised in the documentation submitted by the appellant.  The property is 
4,095 square feet in size, is zoned PUD/HS (Planned Unit Development with the Hillside Overlay) 
and is located northeast of the intersection of Flying W Ranch Rd. and Majestic Dr. 

2. Applicant’s Project Statement: (FIGURE 2) 
3. Planning & Development Department’s Recommendation: Reaffirm the administrative approval of 

the nonuse variance site plan. 
 
BACKGROUND: 

1. Site Address: 5675 Majestic Dr. 
2. Existing Zoning/Land Use: PUD/HS (Planned Unit Development with the Hillside Overlay) / The 

lot is under construction for a new single-family home 
3. Surrounding Zoning/Land Use:  

North:  PUD/HS (Planned Unit Development with the Hillside Overlay) / single-family homes 
South: PUD/HS (Planned Unit Development with the Hillside Overlay) / single-family homes 
East: PUD/HS (Planned Unit Development with the Hillside Overlay) / single-family homes 
West: PUD/HS (Planned Unit Development with the Hillside Overlay) / single-family homes 

4. Comprehensive Plan/Designated 2020 Land Use: General Residential 
5. Annexation: Flying W Addition #1 (1971) 
6. Master Plan: Mountain Shadows 
7. Subdivision: Parkside at Mountain Shadows Filing No. 1 (1984) 
8. Zoning Enforcement Action: n/a 
9. Physical Characteristics: The 4,095 square foot lot is relatively flat and contains no significant 

vegetation. The lot included a single-family home that was destroyed by the Waldo Canyon Fire 
in 2012; a new home in under construction. 
 

STAKEHOLDER PROCESS AND INVOLVEMENT: 
Due to the applicant’s desire for an expedited review and the fact that the proposed variance only impacts 
the adjacent owner to the east, a customized notice process was utilized.  Postcards were not mailed and 
a poster was not posted on the site after application submittal.  However, Planning Staff contacted the 
neighboring property owner (the appellant) and the Home Owner Association representative via phone 
shortly after the application was submitted.  The request was explained in detail to both stakeholders and 
both were informed that Planning Staff would be approving the application in the coming days.  Both 
parties were also notified via email of Staff’s administrative approval and they were provided information 
on the appeal process and deadlines.  FIGURE 3 includes a number of communications with the owner 
and the appellant, as well as a few other stakeholder communications pertaining to the project.  The 
standard notification process will be used prior to the City Planning Commission meeting. 
 
ANALYSIS OF REVIEW CRITERIA/MAJOR ISSUES:  
The subject property is a 4,095 square foot lot in the Parkside at Mountain Shadows neighborhood.  In 
June of 2012 the neighborhood was devastated by the Waldo Canyon Fire destroying 140 of the 171 
homes within the neighborhood.  The 2-story, single-family home that existed on the site prior to the fire 
was destroyed, and after the lot changed hands twice, a plan was approved to build a ranch home on the 
site.  The approved plan (FIGURE 1) illustrated a 37 foot wide home on the 47 foot wide lot, which leaves 
five foot sideyard setbacks to the east and west.  However, when construction began in June of 2015 a 
decision was made by the owner’s contractors to install the foundation at a slight angle to avoid some 
neighborhood infrastructure (e.g. cable, phone, and irrigation) on the northern portion of the lot.  
Unknowingly to the contractors, this decision resulted in the foundation encroaching into the eastern 
sideyard setback.  As soon as the encroachment was verified by the owner’s surveyor, discussions with 
City Planning were initiated, and a non-use variance application was submitted.  Work on the new home 
has ceased during the application and appeal process. 
 
One of the contributing factors that resulted in the home’s foundation encroaching into the sideyard 
setback was the fact that the lot to the east is a flag lot with an extremely narrow flag stem which is 
approximately 10 feet wide (FIGURE 4).  This fact, taken together with the fact that the development plan 
for the neighborhood has always illustrated shared driveways that span multiple lots, resulted in the 



driveway for 5673 Majestic (the home just to the east) consuming a significant portion of the front yard for 
5675 Majestic (the subject property).   
 
A meeting was held with City Staff immediately after the owner confirmed the encroachment into the 
setback to discuss options and the procedures for review of a variance request.  While City Staff 
conveyed that support was likely the owner was strongly encouraged to communicate with the Parkside 
HOA and the adjacent property owner.  The owner initiated those conversations with mixed results.  The 
HOA generally supported the request for relief, but the owner of 5673 Majestic did not.   
 
To help mitigate the impact of the encroachment, Planning Staff required that the patio at the northeast 
corner of the home remain uncovered, even though the original plan called for a patio cover.  This would 
decrease both the bulk and scale of the encroachment as well as the significance of the request; if the 
patio had remained covered the request would have been for a 1.6 foot setback as opposed to the 2.3 
foot setback with the uncovered patio. 
 
Planning Staff provided the approval documents to the appellant and the HOA on the same day as the 
administrative approval.  The appeal application was received on the 10

th
 day just prior to the closing of 

the appeal window and includes a lengthy appeal statement (FIGURE 5).  While the appeal statement 
discusses a wide range of issues, the primary concerns appear to be that the requested sideyard setback 
encroachment will negatively impact the current and future owners of 5673 Majestic, that the appellant 
believes the required criteria were not met, and that the owner’s self-imposed mistake should not be 
rewarded with approval of the variance. 
 
The appeal package was provided to the owner as soon as it was received by the City.  In response to 
many of the statements within the appeal statement the owner prepared a rebuttal document (FIGURE 6).  
That document specifically counters many of the statements found within the appeal statement including: 
the amount of preconstruction preparation completed by the owner; drainage concerns; the size of the 
home under construction; building code issues; and others.     
 
Appeal Provisions 
Section 7.5.906.A.4 of the Code indicates: 
 
Criteria for Review of an Appeal of an Administrative Decision:  In the written notice, the appellant must 
substantiate the following: 
 

a. Identify the explicit ordinance provisions which are in dispute. 
b. Show that the administrative decision is incorrect because of one or more of the following: 

1) It was against the express language of this zoning ordinance, or 
2) It was against the express intent of this zoning ordinance, or  
3) It is unreasonable, or  
4) It is erroneous, or 
5) It is clearly contrary to law. 

 
c. Identify the benefits and adverse impacts created by the decision, describe the distribution of the 

benefits and impacts between the community and the appellant, and show that the burdens 
placed on the appellant outweigh the benefits accrued by the community. 

 
The appellant’s justification for the appeal is found within FIGURE 5. 
 
After substantial analysis and consideration, Planning Staff has concluded that the original non-use 
variance approval was appropriate and met the required variance criteria, and that the appellant failed to 
substantiate the required appeal criteria. 
 
STAFF RECOMMENDATION: 
 



ITEM NO.: E.1  AR NV 15-00413(AP) – APPEAL OF ADMINISTRATIVE DECISION 
Deny the Appeal and reaffirm the administrative approval of the nonuse variance site plan to 5675 
Majestic Dr., based upon the findings that the application complies with City Code Section 7.5.802.B, and 
that the Appellant has failed to substantiate the appeal criteria found in Section 7.5.906.A.4 of City Code. 
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