
DISTRICT COURT, EL. PASO COUNTY, COLORADO
20 East Vern]ijo Avenue FH.ED Dueumtiit
Colorado Springs, Colorado 80903 ‘o E Po (:Lmt District (‘Hurl 4th JD

Fume Dirt: Scp 22 2O4 2:56PM MiTT
iJiiu ID: 425i926
rVjcW (‘It’

Plaintiffs:

C. RANDEL. LEWIS AND DAVID S. COHE].T, CO
RECEIVERS OF THE POWERS
BOULEVARD’DRENNAN ROAD LOCAL
IMPROVEMENT DISTRICT 198 5-2, a political
subdivision of the State of Colorado.

Defendaut: A COURT USE ONLY A

THE CITY OF COLORADO SPRINGS. a municipality.

Case No. 99-CV-1944
Attorneys for C. Randel Lewis and David S. Cohen, Case No. 0l-CV-0566
Co-Receivers:

Div. 3
(1) Caroline C... Fuller, #1.4403
(2) John M. Tanner. #16233
FAIRFIELD AND WOODS, P.C.
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RECEIVERS’ MOTION FOR AUTHORITY TO ENTER INTO SETTLEMENT
AGREEMENT

C. Randel Lewis and David S. Cohen, the Court-appointed Co-Receivers in this
action (the “Receivers”), by their counsel, Fairfield and Woods, P.C., seek authority to
enter into a Settlement Agreement resolving the Annexation Litigation. A related
motion, seeking approval of the Settlement Agreement and entry of an order making it
binding on all parties to the. Annexation Litigation, will be filed in the near future.

1. On February 23, 2001, the Receivers filed their original Complaint for
Declaratory Judgment and Related Relief against the City of Colorado Springs, Case No.
01-C V-0566 (the “Annexation Litigation”). On July 12, 2002, the Receivers filed their



Amended Complaint, joining additional parties as Defendants in the Annexation
Litigation. On October 1 5, 2003, the Co-Receivers filed their Second Amended
Complaint in the Annexation Litigation.

2. As the Receivers reported to this Court in their Petition for Instructions,
filed on or about September iS. 2000. from the Receivers’ perspective, the Annexation
Agreement created several significant obstacles to the sale or development of’ihe
Receivership Property: They commenced the Annexation Litigation in an effort to
resolve those obstacles.

3. The Receivers approached their negotiation of the Settlement Agreement
with several goals in mind:

a. To terminale further arguments that the Annexation Agreement imposed
joint and several liability on the Property Owners for shared infrastructure
costs, and that the first Property Owner to develop property within the
annexed area could beheld responsible for the fidi costs of all off-site
infrastructure development required by the Annexation Agreement. This
potential joint and several liability for shared infrastructure significantly
chilled interest in purchase of the Receivership Property.

b. The Receivers sought to eliminate any risk that the dissolved Banning
Lewis Ranch Planning Association could be revived and exert power over
the Receivership Property. While the Annexation Agreement gave the
Planning Association power over all annexed property, the Declarations of
the Planning Association excluded the Receivership Property. Thus, an
owner of the Receivership Property faced the risk that those in control of a
revived Planning Association could dictate the development of the
Receivership Property, without any voice from, or accountability to, the
owner of the Receivership Property.

c. Finally, to the extent that oil-site development costs remain the
responsibility of a purchaser of the Receivership Property, the Co
Receivers hoped to make the quantification and allocation of those costs
as simple as possible, by delegating the responsibility for such
quantification and allocation to the City of Colorado Springs, which
routinely handles such rn atters.

4. The Receivers, and certain other key parties, have entered into a
Settlement Agreement resolving the issues raised in the Annexation Litigation. A copy
of the Settlement Agreement is attached as Exhibit 1. Each of the Rceivers’ goals has
been achieved in the Settlement Agreement.

5. The Settlement Agreement contains the following key terms:



a. The Settlement Agreement clarifies that the Annexation Agreement does
not impose joint and several liability on the property owners whose
property is subject to the temis of the Annexation Agreement (“the
Property Owners’) for all infrastructure development. Rather, each
Property Owner is responsible for the on-site development costs related to
its proposed development outs own property. jItionlProert’

,Dwirirs are liable for oniy their share of certain Shared Infrastructure costs
applicable to the entire annexed property.

b. To the extent that development is not governed by special districts, the
City will determine both what items of infrastructure are considered
Shared Infrastructure, and the allocation of those costs among the Property
Owners. The first Property Owner whose development triggers the need
for such Shared Infrastructure will be entitled to cost recovery from other
benefited Property Owners in accordance with this allocation of costs.

c. The Banning Lewis Ranch Planning Association will have rio authority or
control over the Receivership Property. Rather, the City will perform the
functions originally delegated to the Planning Association, including
review of all development plans, allocation of infrastructure costs,
administration of cost recovery agreements, and administration of the
Banning Lewis Ranch Improvement Fund, created under the Annexation
Agreement.

d. The Annexation Agreement is clarified to require the completion of the
Jimmy Camp Creek Drainage Basin Study as a condition to development
within that Basin only, and not as a condition to development of any other
property subject to the Annexation Agreement.

e. The City shall have no obligation to incur any Extraordinary Costs in
providing the Shared Infrastructure cost allocation functions provided for
in the Settlement Agreement. For example, the City shall have no
obligation to prepare preliminary engineering cost studies in order to
determine the proper cost allocation rather, the Property Owner whose
development plan triggers the need for such studies will either prepare
them itself, or will pay the City in advance for the City’s costs in doing so.
The Property Owner paying for such studies will be entitled to
reimbursement from other Property Owners benefiting from such studies,
in accordance with the allocation of costs and cost recovery provided for
in the Agreement. In addition, the City shall not be deemed to have
incurred any obligation to construct infrastructure or improvements, or to
provide services, other than those expressly set forth in the Annexation
Agreement, the Settlement Agreement, or applicable ordinances.

6. The Settlement Agreement represents the products of months of
negotiation among the Receivers and the largest Active Defendants in the Annexation



Litigation. The Settlement Agreement requires that its provisions be made binding on all
pal-ties named therein, including all Property Owners subject to the terms of the
Annexation Agreement, and all transferees of Property Owners, and all successors and
assigns, whether or not those Parties have affirmatively signed the Settlement Agreement.
A separate motion seeking approval of the Settlement Agreement, and entry of an order
making it binding on all Parties, including Property Owners, and all successors and
assigns, will be filed in the near future. By this Motion, the Receivers merely seek Court
approval of their execution of the Settlement Agreement.

7. The Co-Receivers believe that the Settlement Agreement is in the best
interests of the Receivership Estate. Most fundamentally, the Receivers believe that
implementation of the Settlement Agreement renders the Receivership Property
marketable. The Receivers anticipate that sale of the Receivership Property will generate
sufficient proceeds to satisfy all costs oladministration of this receivership estate, and to
pay all outstanding Bonds in full, with interest. Thus, the Receivers will have fulfilled
their Court-ordered obligations, and this receivership proceeding may be closed shortly
thereafter.

8. The alternative to the Receivers to the Settlement Agreement is continued
litigation. The Receivers believe that the settlement of the Annexation Litigation
presented by the Settlement Agreement is preferable to continued litigation, for at least
the following reasons:

a, The Settlement Agreement achieves the primary coals of the Receivers i
commencing the Annexation Litigation. The primary goals of the
Receivers in commencing the Annexation Litigation were to terminate the
joint and several liability arguably imposed on the Receivership Property
by the Annexation Agreement, and to clarify the procedures to be
followed in any future development of the Receivership Property. The
Settlement Agreement accomplishes each of these primary goals. Upon
Court approval of the Settlement Agreement, and a determination by the
Court that its provisions are binding on the Property Owners and other
interested parties, the Receivers believe that the Receivership Property
will become marketable.

h. Further litigation would be expensive arid time-consuming. The issues
raised in the litigation are novel and complex, and have far-reaching
implications. One of the forms of relief requested by the Receivers is the
right to reject the Annexation Agreement as an executory contract which
unduly burdens the receivership estate. The outcome of such litigation
could have far-reaching implications on future development, within the
City and the state.

Until the issues raised in the litigation have been finally resolved, it would
be impossible for the Receivers to consummate a sale of the Receivership
Property, or to make payment to the bondholders. Interest on the
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outstanding Bonds would continue to accnie, at a rate of approximately
$300,000 per year, until final resolution of the litigation. While trial of the
Annexation Litigation was imminent when the Settlement Agreement was
reached, the prospect of subsequent appeals made final resolution of the
issues in a [irnely fashion uncertain, The Receivers have no assurance that
the value of the Receivership Property would appreciate in a comparable
amount over this extended time period.

c. The outcome of the litigation is uncertain. While the Receivers believe
strongly in the merits of their claims, the Active Defendants have raised
defenses to each. The receivership estate has no certainty that it would
prevail on any or all of the claims asserted. In addition, the receivership
estate faces the risk that the Court would impose terms and conditions that
would leave uncertainty in the development process and, accordingly,
render the Receivership Property less marketable. Thus, the Settlement
Agreement provides n ceded certainty regarding the remaining obligations
under the Annexation Agreement.

For the foregoing reasons, the Receivers seek authority for their execution of the
Settlement Agreement, and such other and further relief as the Court deems just and
proper.

Dated thi5’ day of September, 2004.

FAIRFIELD AND WOODS, P.C.

‘Caroline C. Fuller. # 14403
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AGREEMENT

This Agreement is entered into as of the — day of September, 2004, by and among the
City of Colorado Springs (the “City”); C. Randel Lewis and David S. Cohen (the “Co
Receivers”) in their capacities as Co-Receivers of the Powers Boulevard/Drennan Road Local
improvement District 1985-2 (the “District”); and A B - Barnes LLC; Golden Gate Apartments
Ltd. LP, as successor to Frank A. Aries; The Estate of C.H. McAflister; Cherokee Water and
Sanitation District; Colorado Centre, J.V.; Colorado Department of Transportation; The Banning
Lewis Ranch Company, LLC (“BLRC”); Cygnet Land LLC; Board of County Commissioners of
El Paso County; Falcon Trucking Company; Frank R. Krejci; KVI Colorado Corporation; MGF
Acquisition Corp.; Options investment Corporation; The Raymond L. Powers and Dorothy M.
Powers Revocable Trust; &)9 Plus Associates, Ltd.; Church for all Nations Inc.;
Tucson/Colorado Associates; US Olympic Committee; Venwest Development Limited
Partnership 1; M. Diane Koken, Insurance Commissioner of the Commonwealth of Pennsylvania,
in her capacity as Statutory Liquidator of World Life and Health insurance Company of
Pennsylvania; Colorado Springs Land Associates; K.P. Investment Group, L.P., by and through
liquidating trustee, Stephen Phiffips; and Colorado Centre Metropolitan District (collectively, the
“Property Owners”), and CPH Banning Lewis Ranch LLC (“CPH”), Aries Properties, Inc. and
Banning Lewis Ranch Planning Association, Inc. (the “Other Parties”) (the City, the Co
Receivers, the Property Owners and the Other Parties will be referred to collectively as the
“Parties”).

RECITALS

A. By order of the District Court, El Paso County, in Case No. 99-CV-1944, the Co
Receivers were appointed as the receivers for approximately 700 acres located within the District
(the “Receivership Property”), which is located within the larger parcel described on Exhibit A.

B. The Receivership Property (together with other property located within the District’s
boundaries) was annexed to the City pursuant to an Annexation Agreement dated as of
September 23, 1988, between ‘the City and the Property Owners or their predecessors-in-interest,
which Agreement was recorded in the records of the El Paso County Clerk and Recorder on
September 23, 1988, at Reception No. 01749337, Book 5557, Page 405 (the “Annexation
Agreement”). The Annexation Agreement annexed into the City approximately 24,311 acres
known generally as the Banning Lewis Ranch, which property is more particularly described on
Exhibit A. The Property Owners are the current owners of all property annexed to the City of
Colorado Springs through the Annexation Agreement.

C. The Co-Receivers commenced a declaratory judgment action against the City in the
District Court, El Paso County, Case No. 01-CV-0566 (the “Declaratory Judgment Action”) on
February 23, 2001. The Property Owners and Other Parties were subsequently joined as
additional defendants in the Declaratory Judgment Action.

D. The Property Owners and City agree that certain clarifications of the Annexation
Agreement are appropriate to address the issues raised in the Declaratory Judgment Action. This
Agreement sets forth the agreement of the Parties to fully and amicably resolve the Declaratory
Judgment Action and to clarify and interpret certain provisions of the Annexation Agreement.
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This Agreement is subject to approval by the District Court and such further documentation as
the Parties deem necessary to effectuate this Agreement.

AGREEMENT

The Parties now agree as follows:

I. Principles Underlying this Settlement. It is the intent of this Agreement to clarif’ and
interpret certain provisions of the Annexation Agreement without amending the Annexation
Agreement, and without affecting its underlying intent and purpose. Except as expressly
provided for herein, none of the Parties is intending to give up (and is not relinquishing) any
rights or benefits granted under the Annexation Agreement, and this Agreement shall not be
interpreted as such. The Parties agree that a consensual resolution negotiated by the Parties that
addresses the goals of each Party is desirable. It is in the best interests of the Parties, including
the bondholders and stakeholders of the District and the beneficiaries of the receivership
proceedings, to avoid unnecessary risks and achieve a consensual resolution ofall issues raised
in the Declaratory Judgment Action.

2. Clarification of Term “Annexor.” The term “Annexor” is defined in the Annexation
Agreement to include the owner of each property annexed to the City by the Annexation
Agreement, collectively. The Parties recognize that this definition has been interpreted in the
past, and might be interpreted in the future, to impose joint and several liability on each Property
Owner to perform all obligations imposed on the Annexor under the Annexation Agreement.
The Parties agree that the definition of the term “Annexor” was not intended to, and shall not,
impose such joint and several liability on each Property Owner for all obligations attributed to
the Annexor under the Annexation Agreement. To the extent any obligations, including, but not
limited to, impact fees, under the Annexation Agreement have been, or are, imposed in such a
joint and several manner, the affected Property Owner(s) shall be entitled to contribution from
the other Property Owners such that each Property Owner pays its equitable and proportional
share in accordance with Paragraph 4 below. This provision is not intended to affect recovery by
any Property Owner that has made annual deficit payments under Article XI(F) of the
Annexation Agreement from pursuing recovery of those deficit payments from the Urban
Service Extension Fee account under Article XI(F)4j. Such account shall be administered
byiiity in the same manner as provided in Paragraph6belowastotheaxjninTewis.Rarcl
Improvement Fund.

3. Clarification ofResponsibill’ for Development Costs.

a. On-Site Development. All on-site development costs and obligations required
under the Annexation Agreement or under the ordinances and policies of the City
related to each Property Owner’s proposed development of its property (the “On
Site Development”), as opposed to Shared Infrastructure, as defined below, shall
be the obligation of such Property Owner. Each Property Owner may develop its
property in such manner as it chooses in accordance with applicable law, and shall
be responsible for its On-Site Development costs and obligations as evidenced in
a development plan approved by the City.

b. Shared Infrastructure Costs. The Parties agree that certain infrastructure, public
improvements, oversizing and similar obligations required to be constructed under
the Annexation Agreement, including, without limitation, water, sewer and



electric improvements (the “Shared Infrastructure”) benefit each Property Owner.
As a result, each Property Owner shall bear its proportionate share of thecosts of
completion of Shared Infrastructure obligations as specified in Paragraph 4 below.
The City shall be responsible for determining the Shared infrastructure and the
appropriate allocation of Shared Infrastructure costs to each Property Owner and
shall implement the cost recovery procedure in accordance with Paragraph 4
below.

c. Jimmy Camp Creek Drainage flasin Study. The Parties agree that the intent of
Article P1(A) of the Annexation Agreement is that the completion of the Jimmy
Camp Creek Drainage Basin Planning Study and approval thereof by the City
Council must occur prior to any platting within the Jinuny Camp Creek Drainage
Basin only, and not any other portions of the property annexed pursuant to the
Annexation Agreement.

4. Special Districts and Cost Recovery. The Parties recognize that Article XVII of the
Annexation Agreement contemplates the formation of one or more special districts to provide
funding for Shared Infrastructure development. To the extent that the cost of Shared
Infrastructure development is not funded through the use of special districts, the City shall
require all Property Owners benefiting from the construction of such Shared Infrastructure to
reimburse each Property Owner incurring the costs of such Shared Infrastructure (the
“Constructing Property Owner’ pursuant to an equitable reimbursement and cost recovery
agreement providing for repayment to such Constructing Property Owner at the time of final
platting by the benefited Property Owner. The City also shall provide for the reimbursement to
any Constructing Property Owner for such Shared Infrastructure development benefiting other
Property Owners out of the Banning Lewis Ranch Improvement Fund (defined below), but only
to the extent that monies are available in that fund, or by credit against other fees paid or payable
by the Constructing Property Owner under the Annexation Agreement; or by any other
economically equivalent cost recovery method effected in accordance with City ordinances and
policies. With respect to the Property subject to the Annexation Agreement, the City agrees not
to adopt ordinances and policies or interpret or implement existing or future ordinances or
policies in a manner that would adversely affect such cost recovery or reimbursement
procedures. The cost recovery procedure specified herein shall be applicable to allShared
Infrastructure required by the City under the Annexation Agreement notwithstanding any
limitations or conflicts under City ordinances and policies.

5. Planning Association. The Parties recognize that Article XIX(O) of the Annexation
Agreement provides that the City shall use its best efforts to determine that the Banning Lewis
Ranch Planning Association (the “Planning Association”), or a similar entity, reviews all
platting, site development plans, concept plans and building permits before their subrnittai to the
City (referred to herein as the “Planning Association Review Function”). The Parties clarify that
the City shall directly review all platting, site development plans, concept plans and building
permits without submittal to the Planning Association. Notwithstanding the foregoing, BLRC, at
its sole option, may seek and cause the reinstatement of the Planning Association, whereupon the
reinstated Planning Association may perform the Planning Association Review Function under
the Annexation Agreement, as to all or a portion of the property currently owned by BLRC.

6. Banning Lewis Ranch Improvement Fund. The Parties acknowledge and confirm that
the City shall directly administer the Banning Lewis Ranch Improvement Fund as the entity
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Daniel P. Edwards
John W. Sabo. ill Marilyn Jon-ic
Edwards& Sabo P.O. Box 4116
128 S. Tejon Street, Suite 310 Boulder, CO 80306
Colorado Springs, CO 80903

Daniel Shefleld. Jr. MUY Nell Wolfe
Piper Jaffray24 S. Weber Street, 300
1050 17th Street. Suite 2100Colorado Springs, CO 80903
Denver, CO 80265

David S. Cohen
Mary WolfeDavid S. Cohen, P.C.
1 049 Pinehurst Drive5401 East Sixth Avenue
Peachtree City, GA 30269Denver, CO 80220

Stephen D. Bell
Duane and Betty Thomas, JT Dorsey & Whitney, LL.P
671 0 Carver Lane 370 17th Street, Ste. 4700
Black Forest, CO 80908-4050 Denver, CO 80202

Emi1’ Tabor Patricia L. Wahi
107 W. Cheyenne Rd., 402 45 Polo Dr.
Colorado Springs, CO 80906 Colorado Springs, CO 80906

First Union Securities Paul G. Anderson
P0 Box 8011 Merrill. Anderson. King & Han-is, LLC
1919 14th St. 20 Boulder Crescent
Boulder, CO 80302 Colorado Springs, CO 80903

Frank White Rex D. Nash
7340 Wvnwood Terrace 2504 Fairmount Street
Colorado Springs, CO 80919 Colorado Springs, CO 80909

Richard 0. Wood
G. Joseph Grarner Sparks Wilison Borges Brandt
1200 Grant Ave., South #U-203 & Johnson, P.C.
Renton, WA 98055 24 South Weber Sidte 400

Colorado Springs, CO 80903

Robert B. Evre
Garald L. Barber Buchanan Ingesoll, P.C.
P.O. Box 1976 1835 Market Street
Colorado Springs, CO 80901 Eleven Penn Center, 14th Floor

Philadelphia, PA 19103



Greg Fulton
Robert G. and Ethel A. EssiFuhon Partners Investments

- - . 9371 E. Eastman Ave.30 S. Roslyn Street, Suite 380
-. ., Denver, CO 8021Greenwood ‘ illage, CO 80111

Gregory Tirnm Robert L. Christian and Patricia A. Christian
24 N. Tejon Street 1302 Auburn Drive
Colorado Springs, CO 80903 Colorado Springs, CO 80909

Robert R. Marshall, Jr.
Irene A. Buss Andrew R. Klatskin
4316 E}rnwood Dr. Carpenter & Klatskin, P.C.
Fort Worth, TX 761 16-7681 518 17th Street, Suite 1500

Denver, CO 80202-4162

S. Kent Karber
James and Esther Shaw David S. Prince
80 Purdue Street Holland & Hart
Pueblo. CO 81005 90 S. Cascade Ave., Suite 1000

Colorado Springs, CO 80903

Stephen HookJames G. Colvm r.
— — . _ii ti UI LI tc .iiy r1LLIJ IIy15 Darien Way

- P.O. Box 1575 MS 510Colorado Spnngs, CO 80919
Colorado Spnngs, CO 80901

Steven K. Mulliken, Esq.
James Kreidie Gregory M. Boyle, Esq.
5205 Lakeshore Dr. Mulliken Weiner Karsh Berg & Jolivet, P.C.
Littleton, CO 80123-1585 102 S. Tcjon Street, Suite 900

Colorado Springs, CO 80903

Timothy W. Gordon
Jeffrey R. Wheeler

Holland & Hart‘QX rcwdrnni,r V11v Pnid 7
P.O. Box 8749Colorado Spnn2s, CO 80906
Denver, CO 80201

Joe and Aim Cagrioni William and Josephine Flinch
615 Southpointe Court, #304 3455 S. Corona Street, #535
Colorado Springs, CO 80906 Englewood, CO 80113
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I further certify that prior to September 28, 2004, the foregoing document will be posted
on the receivership website ( www.fwlaw.com/pd. ) and e-mail notice of that posting will be sent
to the following persons who have requested to be on the receivership’s “E-Mail List” as
specified in the Order Establishing Notice Procedure:

lawren ce.pann.(@rssm b corn

KathyA.KelJey(i)Rbcdain. corn

rpoodrnan()centurvtel..ii et

rodmj @earthlink.net

Anderson(traminc1lcrow. corn

.1 ohn(ilegcndrctai1group. corn

Marcia.Kvral(i)\VellsFaro .com

jirnirockl04l @netzero.net

MLSladc(Cmsn.coni


